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EXECUTIVE SUMMARY

How Measure 2 Works

C Administrative rules are critical to the operation of most significant state programs. They are
currently formulated by a process that insures both public input and legislative review of proposed

rules.

C Measure 2 provides for three rounds of legislative review on rules adopted regarding a given issue
or subject with quite different consequences.

1.

Round 1: after aruleis challenged by avoter petition, the rule becomes invalid unless
approved by the Legislature through a special legislative review process.

Round 2: if arule on an issue or subject does not gain legislative approval in Round 1, all
subsequently adopted rules regarding a given issue or subject are automatically subjected to
the special legislative review process. All rules on that issue or subject become invalid
unless approved by the Legislature. Measure 2 grants the Senate President enormous
power to decide whether other rules are on the same issue or subject as an invalidated rule.

Round 3: if arule on an issue or subject does not gain legislative approval in Round 2, no
rules on that issue or subject are valid unless and until the Legislature has acted to approve
therules.

C Thereare agreat number of unanswered, and perhaps unanswerable, questions about how
Measure 2 would work. Some of those questions include:

1.

Will the Secretary of State or the Legislature have authority to protect the integrity of the
Measure 2 petition process? For example, will either have authority to prevent Measure 2
petition sponsors from paying voters to sign petitions?

Will Measure 2 petitions be verified by the Secretary of State and by what process?

Will the Secretary of State’s decision to give notice of a Measure 2 petition be subject to
judicial review?

What will be the process for the special legislative review of administrative rules prescribec
by Measure 2?

a. Towhat extent will the Legislature follow the standard legislative processesin
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considering administrative rule approval billsrequired by Measure 2?

b. Will either the Senate or the House actually consider the
merits of administrative rule approval bills?

Asrules areinvalidated by legislative inaction or gubernatorial veto, when does that
invalidation become effective? What will be the effect of invalidation on pending
administrative actions and those who have secured permits, licenses, or other rights under
challenged rules?

Will entire, broad categories of rules such as “land use” or “water pollution” be subject to
legislative review and thus invalidation by legislative inaction?

What will be the status of arule approved by an administrative rule approval bill —will it
remain aregulation or will it become a statutory law?

Existing Processes for Review of Administrative Rules

C Theresults from current processes for legislative and judicial review of administrative rules sugges
that less than 1/5 of 1% of all administrative rules are either unconstitutional or contrary to legislat

intent.

C Thereareeight existing processes for review of administrative rules after they are adopted:

1.

Current impartial review of the constitutionality of administrative rules and the compliance
the rules with statute, conducted by the Legislative Counsel.

Enacting legislation amending, disapproving, or removing agency authority to adopt
administrative rules, through normal legislative process.

Controlling state programs and implementing rules through the budgetary process.

Voter-initiated | egislation amending, disapproving, or removing agency authority to adopt
administrative rules, through existing initiative process contained in the Oregon Constitutior

Petition to the agency to amend or repeal administrative rules.

Judicial review of administrative rules for consistency with the Constitution and with the
agency’ s statutory authority.

Review of agency actions under the administrative rules by a neutral administrative law
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judge, conducted through a formal, contested case hearing — with possible invalidation of
the rule as contrary to statute.

8. Judicial review of agency actions under the administrative rules, including the
constitutionality of the rules and the consistency of the rules with the agency’s statutory
mandate.

C The existing processes effectively correct administrative rules that are contrary to statute or
legislative intent. The existing, impartial and non-partisan legislative review process conducted by
the Legislative Counsel is particularly effective since 90% of the rules criticized by the existing
legislative review process are corrected by the agency. The existing judicial review process also
effectively eliminates improper rules. While only atiny percentage of rules are challenged in cour
(roughly %2 of 1%), the courts take such challenges seriously, invalidating 1 out of 3 challenged
rules.

Targets of Measure 2

C The Oregon land use planning rules are the most immediate target of Measure 2. However,
analysis of the rules opposed by Measure 2 supporters indicates that other immediate targets of
Measure 2 are (1) other state rules that regulate natural resources use and protect the environment,
and (2) rules that set standards for public and private elementary and secondary education.

C Other targets identified by Measure 2 opponents are less likely to be attacked by Measure 2
petitionsin the near future However, Measure 2 indeed could potentially affect many important
state programs, including:

Environmental and Natural Resources

Rules protecting fish and wildlife, parks, trails, open space, forests, wetlands, scenic areas, beach
access, air and water quality, drinking water, rules governing toxic waste cleanup, as well asland
use goals and regulations.

Worker Protection

Rules affecting worker health and safety, worker’ s insurance such as worker’ s compensation and
unemployment insurance, minimum wage and anti-discrimination enforcement, employer/employe
relations.

Health
Rules implementing the Oregon Health Plan, communicabl e disease control, privacy of medical

records, nursing home licensing and standards, restaurant and foodcart health inspections,
ambulance availability and standards.
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Consumer Protection
Rules regarding utility rates and billing, renter and senior mobile parks, building safety codes,
nursing home resident rights, food growing and packaging standards.

Crime
Rules providing crime victim compensation, sentencing guidelines, sex offender registration,
standards for employing law enforcement officers.

Education
State curriculum standards and teacher licensing rules.

Likely Impacts of Measure 2 on Oregon Land Use Laws

The Oregon land use planning system, like many other state service and regulatory programs, is
highly dependent on statewide planning goals and other administrative rules.

Oregon land use rules are currently subject to many existing review processes, but most of those
processes involve either (1) expert judgment about the constitutionality and consistency of the rule
with legislative mandates or (2) a collective judgment with input from many different segments of t
public that the rules do or do not represent good public policy. Thusfar, most state land use rules
have survived that scrutiny.

State land use rules are the most likely immediate target of Measure 2 petitions, given the stated
targets of Measure 2 supporters.

State land use rules are more vulnerable than many other rules. The financial impact of the land use
rulesis principally felt by well-organized, well-financed groups such as real estate developers,
whereas the benefits of those rules are widely dispersed upon members of the public. Under such
circumstances, legislators will prefer inaction to recorded votes on sensitive, controversial topics-
and inaction under Measure 2 |eads to invalidation of the challenged rule.

Measure 2 poses a*“ clear and present danger” to the Oregon land use planning system because
opponents of that system (1) certainly have resourcesto file Measure 2 petitions seeking to disrupt
that system and (2) may secure the legislative assistance to prevent enactment of bills approving
state land use rules, even though opponents of the system have been unable to secure sufficient
legislative support for bills that fundamentally weaken the land use rules.
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BALLOT MEASURE 2:
CREATING ACCOUNTABILITY OR WREAKING HAvOC?

INTRODUCTION

Thisreport was prepared under a contract with 1000 Friends of Oregon, which requested that the
Willamette University Public Policy Research Center answer four questions:

C How would Measure 2 work?

C What are the existing processes for citizens, the courts and the Legislature to review
administrative rules?

C Assuming Measure 2 passes, what administrative rules are most likely to be the subject of
the Measure 2 petition process in the near term?

1. What could the impact of Measure 2 be on Oregon’s land use planning laws, specifically
the provisions that were adopted to curb urban sprawl and protect farm and forest lands,
conserve natural resources and reduce barriers to affordable housing?

The report was funded through a grant from the Hewlett Foundation to 1000 Friends for research and
analysis concerning the public policy choices to be made by Oregon votersin the November 2000
election. Although the research and analysis contained in the report was prepared under contract with
1000 Friends of Oregon, it was prepared under a strict guarantee of intellectual freedom. Thus, the
Hewlett Foundation and 1000 Friends of Oregon are in no way responsible for its contents or the views
expressed.
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Question 1: How would Measure 2 Work ?

Tounderstand how M easure2wouldwork, wemust consider theroleof administrativerulesinstate
government and how those rules are currently formulated.

|. Why Do State Agencies Adopt Administrative Rules?

ThelL egidatureenactsstatutesthat authorize state agenciesto operateavariety of programs, which
runthegamut fromlicensingdriversanddoctors, toregul ating day careproviders, toprovidingworkers
compensationand health carebenefits, toregul ating land useand controlling pollution. Theseprograms
differintheir subject matter. Butthey alsodiffer greatly inother ways. They differinscope—whichand
howmany Oregoniansareaffected. They differinimpact—most providebenefitsandimposecosts—
either largeor small. They differincomplexity —someareassimpleastakingatesttoget adriver’s
license, othersarequitecomplex. Andthey differinlevel of controversy —whenastate programimposes
sgnificant costson, or deniesmuch desired benefitsto, membersof politically organized and well-financed
groups, that program tends to generate a great deal of controversy.

WhenthelL egidaturewritesastatute creating astate programto beadministered by astateagency,
itusually providesjust thebroad outlineof theprogram. Tomaketheprogramwork, astateagency is
authorized by thel egid atureto adopt adminigtrativerul esthat providethedetail sof theprogram. Without
administrative rules, most stateagenciescoul d not operateand most state programswoul d not work.
Thoseagenciesthat could operatestate programswithout significant administrativeruleswoulddosowith
far fewer constraintsontheir discretion. Administrativerulesnot only affect thepublic, they providelaw
that the agencies haveto live by.

However, administrativerul esoften becomethefocusof political controversy for tworeasons. First,
administrative rulesarethekey to making state programswork. 1f agroup opposesthefundamental
conceptsof astate program enacted by the L egid ature, thenthenext and sometimeseasier target for that
groupwill betheadministrativerulesimplementing theprogram. Second, themannerinwhichthe
administrativerulesgoverning astateprogramaredrafted can substantially affect whoispositively or
adversaly impacted by theprogramaswel | astheextent of theimpact. For that reason, theadministrative
rulesarethebattlegroundfor competing groupsand thel osersinthosebattlesoften contend that theagency
acted in a manner contrary to statute or otherwiseillegally in adopting the rules.

Il How are Administrative Rules Adopted by State Agencies?

Whentheneedfor arulehasbeenidentified, anagency beginstherulemaking processby appointing
anadvisory committeetorepresent thepersonslikely to beaffected by theruleto provide publicviewsthat
assist theagency indraftingtherule.! Inmany cases, theagency will usean advisory committeeor a
collaborativerulemaking committeeto actually draft therule. Indeed, if theagency choosesnottoform
anadvisory committee, it must justify that choi ceinthe public noticeof the proposed rule.? Theagency
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mal seek publicinput by holding apublic meeting, hol ding separatemeetingswithvariousinterest groups,
and discussingtheissuewith expertsoutsidestategovernment. Theagency may al so secureadditional
information and input from other state and federal agencies as well as legislators.

Theagency thengivesnoticeof theproposed ruleby publishing apublicnoticeintheOregon Bulletin
whichispublished by the Secretary of State® Theagency al so givesnoticeby mail toindividual swho
reguest notice* Thenoti cestatesthesubject matter and purposeof theproposed ruleand usually provides
thetext of the proposed rul e.® Inaddition, thenoticeprovidesastatement of need for theproposedrule
sothat thepublicunderstandswhat theagency perceivesistheneed,alist of principal documentsrelied
upon by theagency in preparing the proposed rul eso that the public can addressthefactual basisfor the
agency’ sruleinwrittenandord comments,and astatement of thefiscal impact of theproposed ruleso
that those potentially affected by the rule can understand its significance®

Theagency must allow thepublican opportunity to providewritten commentsor dataregarding the
proposedrule® Theagency al so must hold apublic hearing ontheproposedrul eif 10 or morepersons
(or an organization representing 10 or more members) requests a hearing.'°

Apartfromtheprovisionsassuring public notice, comment, and hearing regarding proposedrules, there
areprovisionsguaranteeinglegidativereview of proposed rulesbeforethey areadopted. Theagency adso
givesnoticetothelegidator whointroduced thebill that wassubsequently enacted and tothechair of all
committeesinthelegisatureinvolvedinthepassageof thebill, if thebill waspassed withintwoyearsof
the proposal . For proposed ruleswheremoretimehaspassed, theagency givesnoticetothechair of
all interimor session committeeswith authority over thesubject matter of therule!? If suchnoticeisnot
possi bl e, theagency givesnoticeof theruletothe Senate Presi dent and the Speaker of theHouse® The
noticeaonedoesnottrigger legidativereview of proposedrules. Instead, |egidativereview of proposed
rulesistriggered by arequest fromany legidator or any personwhowould beaffected by aproposedrule.
Uponsuchrequest, dl committeesrecei ving noticemust review theproposed rulefor compliancewiththe
legislationthat the proposed ruleimplements.** Thecommitteesmust submit their commentsonthe
proposed rule to the agency proposing the rule.®

After consdering publicandlegidativecommentsontheproposedrul e, theagency then adoptsafina
rule. That final rulebecomeseffectivewhenitisfiledwiththe Secretary of State. Theagency alsomust
fileacopy of thefinal rulewiththeL egislative Counsel to permit L egislative Counsel review of
administrative rules. Oregonlaw thusprovidessignificant opportunitiesfor publicinvolvementinthe
adoption of administrative rules as well as a mechanism for legislative review of proposed rules.

Oregonlaw also providesadditional mechanismsfor executivebranchreview of proposedrules.
During thepreparationof major rules, theAssstant Attorney General charged with counselinganagency
islikely toreview therulesto advisetheagency concerning thelegality of theproposedrules. Additiondly,
athoughtheGovernor cannot monitor every proposed rule® the Governor doesmaintain someinfluence
and control over proposedrules. TheGovernor’ sstaff monitorsmajor rulesof specificagenciesinwhich
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theGovernor hasaspecid interest” TheGovernor or hisstaff alsoinformally approvesrulesfromevery
agency that are deemed to have broad policy implications.*®
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Chart 1:

Rulemaking Process

Decision to Conduct Rulemaking

(usually in response to statutory mandate, periodic
review of existing rules, or newly emerging issues)

Notice of Proposed Rule Filed
(with Secretary of State and mailed to any
person requesting copies of agency proposed
rule and to specified legislators)

Must include statement of need and
fiscal impact statement.

(by 10 or more persons or by an
organization representing 10 or more persons)

>

—

Formation of Advisory

Rulemaking Committee

Committee or Collabor ative

-

Simplified Flowchart of Current

Agency/Advisory Committee
or
Collaborative Rulemaking
Committee Prepares Proposed
Rule

=)

Request for Legidative Review
(by any person affected by therule or
by any legislator)

==

Review of Proposed Rule by
Relevant L egisative Committees

—— R ——

Request for Llic Hearing

=

I from public

Written Comments
I from legislative committees

I from other state agencies and federal agencies

Public Hearing

==

Final Rule Filed
(with Secretary of State

Note: Gray shading indicates opportunities for public or legidlative input.
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[, A Summary of How Measure 2 Works

M easure 2isaproposed changeintheOregon Constitution that would dramatically increasethe
likelihood that administrative rules adopted by state agencies would be challenged and invalidated.

Thecertifiedballot titlefor M easure2 describesit asprovidingfor legid ativereview of administrative
rules. Actually, Measure2 providesfor threeroundsof legid ativereview onrulesadopted regardinga
givenissueor subject with quitedifferent consequences. Inthefirst round, therulesarechallengedby a
voter petitionandtherulesbecomeinvalid unlessapproved by theL egid aturethrough aspecia legidative
review process. Inthesecondround, all subsequently adopted rulesregarding agivenissueor subjectare
automatically subjectedtothespecial legidativereview process, if theL egid aturefailedto approverules
onthat issueor subject after theruleswerechallenged by aM easure2 petition. All rulesonthatissueor
subject becomeinvalid unlessapproved by theL egislature. Inthethirdround, norulesonthatissueor
subject are valid unless and until the Legislature has acted to approve the rules.

Thereareagreat number of unanswered, and perhapsunanswerabl e, questionsabout how Measure
2wouldwork.” Someof thesequestionsareset forthin Table 1 of thisreport. Nonethel ess, theprocess
set forth by Measure2for challengingandinvalidating administrativerul escan beroughly summarized as
follows:

2. ROUND 1: Petition Chalenging Administrative Rules

A petition by 10,000 qualified voterschallenging specific rulesadopted by any state
administrative agency may be filed at any time.

3. Rules Become Invalid Unless Legidatively Approved

Thespecificadminigtrativeruleschallenged by such apetitionareinvalidated at theend of the
legidativesessionthat followsthefiling of thepetition, unlesstheL egid atureaffirmatively acts
to approve the challenged rules during that session.

2. ROUND 2: Subsequently Adopted Rules Adopted on the Same Issue or
Subject Become Invalid Unless Legidatively Approved

After chalengedrulesareinvalidated by failureof theL egid atureto approvetherul es, the
administrativeagency can continuetoissuerulesonthesameissueor subject. However, rules
onthatissueor subject will beinvalidated automatically (without further petition), unlessthe
next Legislature affirmatively acts to approve those rules.
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The President of the Senate DecidesWhether a Subsequently Adopted Rule
Addresses the Same I ssue or Subject

ThePres dent of the Senatea onedeci deswhether |egidativereview isrequired, andthusarule
may beinvalidated by |egidativeinaction, becauseasubsequently i ssued administrativerule
addressesthesameissueor subject asarulepreviously challenged by aMeasure 2 petition
andinvalidated by legislativeinaction. M easure 2 contempl atesthat the L egislaturewill
develop some meansfor the courtsto review the Senate President’ sdecision that a
subsequently adopted rul eaddressesthe samei ssueor topicaspreviously challenged and
invalidatedrules. However, Measure2 requiresthecourtstoresolveany uncertai nty about
whether asubsequent ruleaddressesthesamei ssueor subject aspreviously challenged and
invalidated rulesin favor of invalidating the rule.

ROUND 3: Agency Rules on the Same Issue or Subject are Invalid Unless
and Until Legidatively Approved if the Legidature has Twice Failed to
Approve Rules on that Issue or Subject

If theL egidlaturehastwicefailedto approverul esissued about the sameissueor subject, the
stateagency losespower toissuerulesonthat i ssueor subject without legidativeapproval of
therules. Measure2 alowsany personto seek ajudicial determinationthat anadministrative
ruleaddressesthesameissueor subject, whichwould essentialy declaretheadminigtrativerule
invalid. Measure2 requiresthecourtsto resol ve any uncertainty about whether arule
addresses the same issue or subject in favor of invalidating the rule.
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CHART 2:

A Simplified Flow Chart of Legidative Review of

Administrative Rules After a Measure 2 Petition isFiled

Measure 2 Petition—filed with the Secretary of State
1 signed by 10,000 qualified voters ! specifying administrative rule(s) challenged
1 all challenged rules concern “ one subject”

Ive Review Process

Senate President
I prepares bill I introduces bill
referral to committee unclear

————

Senate Consideration
I public hearing ! possible amendments
1 floor vote

NO=RULE ISINVALIDATED
Y ES=Senate bill, as amended, sent to House

Committee role unclear
Amendment process unclear

House Floor Consideration
I possible amendments
I possible floor vote

NO =RULEISINVALIDATED
Y ES on Senate bill = bill is considered by
Governor
Y ES on bill as amended by house = hill

—
%

Notice
that Measure 2 Petition Filed from the Secretary
of State to the President of the Senate

House Committee Consider ation
possible public hearing
If no hearing= RULE ISINVALIDATED
If bill heard=further committee consideration

possible committee vote
If no vote= RULE ISINVALIDATED
If vote = some recommendation will be made
to House

results of committee vote

DO NOT PASS=RULE ISINVALIDATED

AMEND or DO PASS=hill will be considered
by House

Governor
Signsor alows bill to become effective
without signature= RULE ISVALID

VETO =Bill returnsto Legislature for
consideration of legislative override of
Governor’sveto

Legidative Override
Both House and Senate vote to override
Governor'sveto= RULE ISVALID

Either House or Senate do not vote to
override Governor'sveto= RULE IS
INVLIDATED
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Legidative Review — Round 2

Agency Adopts Rule
I arguably on sameissue or
subject asruleinvalidated based
on Measure 2 petition

&

Senate President
I determines that a subsequently
adopted rule addresses the same
issue or subject
I prepares bill Tintroduces bill

determination unclear

referral to committee unclear

\ 4

Judicial Review of Senate President’s
Deter mination
I process to be specified by the Legislature

or subject, that legislative review required,
and that ruleisinvalid unless legislatively
approved

I presumption that rule addresses same issug

Returnsto L egislative Review

Process as described above
process for reviewing rules to make

Same = LegislativeReview Required

Not Same = No Legislative Review I

_>
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Legidative Review — Round 3

been invalidated

Agency Adopts Rule

I arguably onissue or subject where initial Measure 2
invalidation has occurred and subsequent rule has

RuleInvalid Unlessand Until Legidature Approvesthe Rule

invalildity depends on whether ruleindeed addresses same issue or subject as arule that
has been invalildated by a Measure 2 petition where a subsequent rule has been
invalidated due to failure to gain legislative approval

unclear whether approval considered through standard | egislative process or through
special legislative review process

Judicial Deter mination

I Any person may seek ajudicial determination that aruleisinvalid becauseit
addresses the same issue or subject asarule that has been invalidated by a
Measure 2 petition and a subsequent rule has been invalidated dueto failure
to gain legislative approval

1 | egislature to specify process for such judicial determinations
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TABLE 1

SIGNIFICANT UNCERTAINTIES ABOUT
THE OPERATION OF MEASURE 2

Will the Secretary of State or the Legislature have authority to prot
integrity of the Measure 2 petition process?

Will Measure 2 petitions be verified by the Secretary of State and byywhat
process?

Will the Secretary of State’s decision to give notice of a Measure 2
petition be subject to judicial review?

What will be the process for the special legislative review of adminiftrative

rules prescribed by Measure 2?

C To what extent will the Legislature follow the standard legisl

process in considering administrative rule approval bills reqUred by
Measure 2?
C Will either the Senate or the House actually consider the mejits of

administrative rule approval bills?

C Will the House lose its power to initiate bills
approving administrative rules?

Asrules areinvalidated by legislative inaction or gubernatorial veto,
does that invalidation become effective and what will be the effect
invalidation on pending administrative actions?
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IV. A More Detailed Look at the Operation of Measure 2

Measure2would add anew Section 34toArticlelV of theOregon Constitution, which governsthe
exerciseof legidativepowers. Theconstitutional changesareproposedintheArticleof theConstitution
concerningthel egidatureand|egid ation because M easure2 wouldimposeaduty onthelL egisatureto
review administrativeruleschallenged by avoter petition and subsequently issued administrativeruleson
the same issue or subject.

Measure2 actually providesfor threeseparateroundsof legidativereview onrulesadopted regarding
agivenissueor subject. Inthefirst round, therulesarechallenged by avoter petition and therulesbecome
invalidunlessapproved by theL egislaturethrough aspecial legidativereview process. Inthesecond
round, all subsequently adopted rulesregarding agivenissueor subject areautomatically subjectedtothe
special legidativereview process, if theL egidaturefailed to approverulesonthat i ssueor subject after the
ruleswerechallenged by aMeasure2 petition. All rulesonthat issueor subject becomeinvalidunless
approvedby thelL egidature. Inthethirdround, norulesonthat issueor subject arevalid unlessand until
the Legislature acted to approve the rules.

M easure 2 contai nsmany gapsand omissionsof significant detail s, raising substantial questionsabout
how theM easure 2 processwoul d actually work. Thedescription of theoperation of Measure 2 that
followsisbased uponadetailed analysisof themeasureaswell asresearch and analysisto predict how
the Secretary of State, theL egislature, andthecourtswouldlikely fill inthegaps. However, incertain
respects, theuncertainty about how M easure2 would operateissogreat that wecan providelittiemore
than an educated guess based upon our experience.

A. Rules Subject to Measure 2 Petitions

To agreat extent, Measure2 definestheterms* stateagency” and“rules’ inamanner consistent with
theOregon Administrative Procedure Act. However, M easure2 doesconsi der moreagency actionsto
be“rules’ thandoestheOregon APA. First, for somemysteriousreason, M easure 2 waswritten sothat
itclearly allowschallengestotherul esof conduct governing state prisoners.® Second, tateagency
policiesthat aredirectedto other stateagenciesor other unitsof government appear to besubjectto
Measure2 petitions, evenif they donot substantial ly affect theinterestsof thepublic.? Third, sateagency
internal memorandamay besubject to M easure 2 petitions.? Fourth, declaratory rulingsmadeby state
agencies may be subject to Measure 2 petitions.”

M easure 2 appearstoal so apply totemporary rulesthat arei ssued onanemergency basisfor 180
days—usuallytofill inaregul atory gap until permanent rulescan beissued. However, Measure2 does
not specify how legidativereview of temporary ruleswould occur. For example, if aMeasure2 petition
wasfiledastoatemporary ruleand thetemporary ruleexpired or had been replaced withapermanent
rule,itwouldbeillogical for theL egid aturetowasteitstimereviewing thedead temporary rule. Onthe
other hand, if thetemporary rulewasreplaced with anidentical permanent rule, theL egislaturewould
logically review thepermanent rule, but would Measure2 requireanew petitionto befiledregardingthe
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permanent rulebeforel egislativereview under Measure2wastriggered? | f thetemporary rulewas
replacedwithanearly, but not quite, identical permanentrule, it seemsclear that Measure2wouldrequire
anew petition to be filed regarding the permanent rule.

B. The Petition Requirement

The Measure2 processfor invalidation of administrativerulesistriggered by filing apetitionsigned by
at least 10,000 qualified voterswiththe Secretary of State. Several aspectsof thepetitionrequirement are
important. First, what arethecontentsof apetition? Second, what restrictions, if any, areplaced onthe
signaturegathering process? Third, doesthe Secretary of Stateverify that thepetition requirement has
beenmet and by what process? Finally, whenthe Secretary of Stateeither givesnoticetotheSenate
President or refusesto givenotice, isthat decision subject to review by thecourtsandwhat sort of judicial
review will be available?

1. Content of the Petition

M easure 2 specifiesthecontent of thepetition challenging administrativerules® Theonly requirements
are: (1) thepetitionbesignedby 10,000 qudified voters? (2) the petition befiled with the Secretary of
State, (3) thepetition specify thespecificadministrativeruleor rulesthat thelegislatureisrequiredto
review, and (4) the administrative rules identified pertain to one subject.

Measure2 setsforthlittledetail about thecontentsof the petition.2® For example, Measure2 doesnot
require or regulate:

C informationabout thechief petitionersor sponsorsof thepetition such asname, address, and
how they are affected by the petition

C informationfromtheperson submitting thepetition such astheidentity of the personswho
gathered particular signatures, including name, address, placeof res dence, and paymentsmade
to the signature gatherer for circulating the petition

C any additiond information about theadministrativerulesbe ng chalenged suchasacopy of the
rules, the agency’ s rationale for the rules, or the sponsor’s objections to the rules

C information establishing that the persons who have signed are “qualified voters.”

Additionally, Measure 2 doesnot expressly authorizeeither theL egidatureor the Secretary of State
torequiresuchinformationor otherwiseregul atethecontentsof M easure2 petitions. Indeed, giventhe
languageof Measure2, itishighly questionablewhether either theL egidatureor the Secretary of Statehas
power toregulateor further specify thecontentsof suchapetition. Measure2 provides: “ Uponreceiving
apetitionthat meetstherequirementsof subsection (2) of thissection, the Secretary of Stateshall cause
writtennoticetobegiventothePresident of the Senate.” ¥ Measure2 further providesthat thisnotice
triggersmandatory legidativereview of thechallenged rulesand servestoinvalidatethoserulesunlessthe
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Legidatureactsto approvethem. Thus, onceapetition meeting thefour requirementsidentifiedaboveis
filedwiththe Secretary of State, M easure 2 appearstoimposeamandatory duty onthe Secretary of State
togivethe Senate President written noticeof the petition, whichnoticeinturntriggersmandatory legidative
review. TheSecretary of Stateappearstohavenoleeway torefusetogivenoticemerely becausethe
petition does not meet other requirements imposed by the Secretary or the Legislature.

If theOregon Supreme Court read that Measure 2languageinlight of theconstitutional provisionsthat
governinitiativeand referendum petitions, the Court woul dlikely decidethat the L egid atureand Secretary
of Statelacked power toregulateor further specify thecontentsof Measure2 petitions. TheCourtwould
likely contrast thelanguage of M easure 2 with the constitutional languageconcerninginitiativeand
referendum petitions®which providesthelegislaturewith power to specify additional requirementson
initiative and referendum measuresconsi stent with theconstitutional provision. BecauseM easure2
contains nosuchlanguage, theCourt wouldlikely concludethat theL egid atureand the Secretary of State
lack power to regulate the contents of Measure 2 petitions.

2. The Signature Gathering Process
Measure2 doesnot provideany detail sabout thesignaturegathering processfor petitionschallenging

administrative rules, or otherwisealow the L egid atureor the Secretary of Statetoregul atesuch detail s
For example, Measure 2 does not:

C Impose qualifications for persons gathering signatures

C Require organizations who provide paid petition circulators to be licensed

C Limit or prohibit payment for gathering signatures on such petitions

C Limit or prohibit payment for signatures on such petitions

C Require circulators to certify the authenticity of signatures gathered

C Set any time limits on gathering signatures

C Requireentitiesthat recei vecontributionsor makeexpendituresin support of apetitiontofile

a statement of organization with the Secretary of State or form a petition political committe

C Requiredisclosureof contributionsreceived and expendituresmadein support of thepetition

Asindicated above, because M easure 2 requiresthe Secretary of Stateto givenotice®uponfiling of
apetitionmeetingtheMeasure’ spetitionrequirements®itisdoubtful that either the L egislatureor the
Secretary of Statehavepower toregul atethes gnaturegathering processfor such petitions. Indeciding
that question, the Oregon Supreme Court would probably contrast M easure 2 with the existing
congtitutional provisonsregardingthegathering of signaturesfor initiativeand referendum petitions, which
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provide numerous constraints on the signature gathering process for such petitions.*
3. Verification of Petitions

M easure 2 doesnot expressly providefor the Secretary of Stateto conduct aninquiry toverify that
apetition meetsthe M easure 2 petition requirements, such assignaturesby 10,000 qualified voters,
i dentification of specificadministrativerulesbeing challenged, and thechallenged rulesdeal withasingle
subject. Measure2 could beread by thecourtsascompel ling verification, allowing verification, or
preventing verification that the petition meets Measure 2 requirements.

The Oregon SupremeCourt wouldlikely decidethat the Secretary at | east hasthepower, if notthe
duty, toverify that the petition meetsM easure 2 requirementsbef oregiving noti ceto the President of the
Senate. TheCourtwouldinfer such power fromthelanguageof Measure2 suggesting that the Secretary
of State’ smandatory duty to givenoticetothe Senate President i striggered only uponrecei pt of apetition
“that meets the requirements of subsection (2).”

Because Measure2 doesnot expressly addressthequestion of verification, itisunclear what thescope
of suchverificationwouldbe. Inall likelihood, the Secretary of Statewould choosetoverify insome
manner that each of the M easure 2 petition requirementshad been met, including compliancewiththe
single-subject requirement.

Itisalsounclear how the Secretary of Statewould conduct theverification process. Measure2 neither
specifiestheverification process, nor grantsthe L egislatureauthority to specify that process3* In
particular,Measure2 doesnot specify thetimeallowed for the Secretary of Stateto conduct the
verification processand givethe President of the Senatenoticeof thepetition. Thiscould beproblematic
for Measure2 petitionersbecause, intheabsence of adeadlinefor verification, the Secretary of Statecould
substantially delay legidativereview of challenged administrativerules, by ssmply choosingtoverify the
authenticity of each petition signature and the qualifications of each petitioner.

4. Judicial Review of the Secretary of State's Decisions Regarding Measure 2
Petitions

M easure 2 doesnot addresswhether the Secretary of State’ sdecisionsabout whether petitionsmeet
the requirementsof Measure2, thusrequiringthe Secretary toinitiatethelegid ativereview processby
giving noticetothePresident of the Senate, aresubject tojudicia review.® Suchdecisionsarelikely to
be controversia. If the Secretary of Statedeclinedtogivenoticeafter recelvingaMeasure2 petition, the
petitionerswouldlikely seek judicia review of that decision. If the Secretary doesgivenotice, proponents
of the administrative rule would likely seek judicial review.

Although Measure2failsto addressthi squestion and any answer must betentative, itislikely that the

Secretary’ s decisionwouldbereviewableunder the Oregon Administrative Procedure Act (OAPA) 2
Actionsof the Secretary of Stateareagency actionssubjecttojudicial review undertheOAPA.¥ Ifthe
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Secretary of Stategavenoticetothe Senate Pres dent, thustriggering legid ativereview andinvalidation of
admini grativerulesunlesstheL egid atureaffirmatively acts, that decis onwould arguably congtituteafina
order subject tojudicial review.® |f the Secretary of Statedecided not to givenoticetothe Senate
President, thusavoidinginvaidation of thechalenged adminidrativerul es, that decison might also condtitute
afind order® If the Secretary fail ed to decidewhether to givenotice, the Secretary could becompelled
to act.*

C. L egidative Review of Administrative Rules Challenged by Petition
1. The Legidative Review Process

Uponreceiving noticefromthe Secretary of Stateof apetitionchalenging administrativerules, Measure
2 requiresthe Senate President to haveabill approvingthechallenged rulesprepared and introduced
duringthenext legidativesession after thepetitionisfiled.* Legidativeconsideration of administrativerules
challengedby aMeasure2 petitionfiledduringthelegid ativesessionisdel ayed until thenextlegidative
session. Measure 2 requiresthat amandatory bill introduced pursuant to Measure2receiveat | east one
hearinginthe Senateand besubmitted for avoteinthe Senate beforeadjournment snedieof thelegidative
sessioninwhichthebill isintroduced.”? Measure2 also allowstheL egid atureto amendthebil | to approve
only some of the specified administrative rules or only part of a specified rule®

M easure 2 doesnot specify thedetail sof thelegislative processfor suchabill. However, the
Legidaturewouldlikely utilizetheexistinglegidativeprocess(summarizedin Appendix 2), making only
those modifications in the current legislative process that are affirmatively required by Measure 2.

Indl likelihood, the Senate President woul d havethe L egid ative Counsdl’ sofficeprepareasimpl ebill
toapprovethechallenged administrativerulesintoto, consistent withMeasure2. Thebill wouldlikely
containaninitial paragraphindicating that thebill wasprepared andintroducedinresponsetoaMeasure
2 petition and arelating clause specifying the subject of the bill.

Afterthebill wasintroducedinthe Senate, the Senatewoul dlikely handlethebill inamanner asclose
tonormal legidationaspossible, giventheunusual requirementsthat thebill receiveapublichearingand
afloor voteintheSenate® The Senate President would assignittoacommittee, thecommitteechair
woul d schedul eapublic hearing, thecommitteewoul d voteto passthebill without amendment or would
amendthebill. If thecommitteedidnot want topassabill approvingany of thechallenged administrative
rules, the committee would probably report the bill to the Senate with a“DO NOT PASS”
recommendation, rather thansimply kill thebill incommitteeand await adischargemotion. Then, thehill
would receive a second and third reading and a floor vote.

Another unanswered question about the Senate processiswhat sort of votesati sfiestherequirement
of a“floor vote?’ * WouldaSenatevoteonthebill asintroduced benecessary, would avoteonthehbill
asamended incommitteebe sufficient,®orwouldavoteonthebill after substituting an entirely new text
(alegidativemaneuver knownas" gut and stuff”) satisfy Measure2? Similarly, wouldafloor voteona
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motion to table, rather than on the merits of the bill, be sufficient under Measure 27

All of thesecommon|egid ativemaneuverswoul d undercut theapparent intent of Measure2torequire
aSenatefloor voteonthemerits. However, toavoidthem, the Senatewoul d haveto createaspecial
legidativeprocessfor billsapproving chalengedrules. Crestingaprocessthat satisfiesall therequirements
of Measure2will beno small feat becausethe M easure 2 provisionsall owing for amendment of rule
approval bills are at odds with the floor vote provision.

Another aspect of thelegislativereview processcreated by Measure2isquiteclear. Although
Measure2 might seemtoprovidefor full legislativeconsideration of abill approving challenged
adminigtrativerules”it actually doesnot. Eventhough M easure 2 doesrequire Senate consi derati on of
thehill, it doesnot requireHousecons deration of thehbill. Therewouldbesevera opportunitiesforasingle
personor committeeintheHousetokill thebill.® Oncethebill wasassignedtoacommittee, the
committeechair might refuseto scheduleapublic hearing or scheduleavoteonthebill. Assumingahearing
andacommitteevotewereto occur, theHousecommitteemight decidetokill thebill —thusallowing afew
membersof theHousetoinvalidatethechallenged administrativerules. Evenif theHousecommittee
recommended passageof thebill —thebill might dieontheHousefloor —thusallowing asinglechamber
of the legislature to invalidate challenged administrative rules.

Theremay besomequestionwhether theHousecouldinitiateabill toapprove (or disapprove)
challenged administrativerules. Measure2 might bereadto prevent theHousefrominitiatingabill to
approvechallenged administrativerulesasordinary legidation. Measure2 specifiesthat“ TheL egidative
Assembly may approvetheadministrativeruleor rulesspecifiedinthebill introduced under thissubsection
by passingthebill,”® “Thebill” isthebill introduced by the Presi dent of the Senate after receiving notice
fromthe Secretary of Statethat aM easure2 petition hasbeenreceived. Thiscouldbereadasproviding
that thebill introduced by the Senate President i sthe exclusivemeansby whichtheL egislaturemay
approve a challenged administrative rule.

2. The Effects of Legidative Review on Challenged Administrative Rules and
Related Administrative Actions

M easure 2 providesthat “ Any administrativeruleor part of arulenot approved by thepassageof the
bill hasnofurther forceand effect after adjournment sinedieof thelegid ativesessioninwhichthebill is
introduced.”* Thus, ruleschallengedinaMeasure2 petition areinvalidated effectiveat theend of the
legislative sessionunlessabill approvingtheruleshasbeen passed. However, evenif abill approvingthe
ruleswerepassed, the Governor couldvetoit. AssumingtheGovernor’ sveto occurred after adjournment
sinedie, aquestionwould ariseastotheeffectivedateof invalidation of therules—wouldtherulesbe
invalidatedretroactively tothedateof adjournment or would therulesbeinvalidated asof thedateof the
Governor’ sveto? BecauseM easure2 createsanovel situationwherefailureof alaw to passchangesthe
law, it isdifficult to predict the courts’ answer to this question.

Invalidation of thechallenged ruleswould a so affect thefateof other administrativeactionsthat were
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basedontherule. Their fatewouldlikely depend uponthestageof theadministrativeprocess, whether
aprior version of theruleexisted, and whether theagency had providedfor theprior versionto* spring
back” into existence in the event the challenged rule was invalidated.

Astoadministrativeactionssuchaspermitsandlicensesbeing processed at thetimethat therulesare
invalidated, M easure2woul d seemingly prevent continued processing of thoseadmini strativeactionsuntil
new rulescould bepromulgated. However, wheretherewasaprior version of thechallengedrules, the
agency would haveto decidewnhether theprior version of thechallenged rules” springsback” intoforce
uponinvalidation of thechallengedrules. It might enhancethelikelihood that acourt would concur with
theprior rule” springing back” intoforceby anexplicit statement that the prior rulewasrepeal ed, but would
remaininfull forceandeffect if thenew rulewereinvalidated by acourt or by operation of Measure2.
Otherwise, the agency would need to adopt atemporary rule until arulemaking could be completed.

Astoadministrativeactionsthat have been concluded, but arestill withinthe 60-day statute of
limitationsfor judicial review, thechallenged ruleswoul d appear toremaintheapplicablelaw. However,
if apetitionfor reconsiderationwerefiled, thequestionfacing theagency would bewhether to apply the
challengedrulesthat werethelaw at thetimeof theoriginal decisionor toreconsider thedecisioninlight
of theinvalidation of thechallengedrules. If theagency choosestoreconsider, itwould haveto decide
whether the immediately prior version of the challenged rule, if any, “springs back” into force.

Astoadministrativeactionsthat have been concluded andfor whichjudicial reviewisnolonger
available, thechallenged ruleswoul d appear toremaintheapplicablelaw. However, under thetermsof
some permits, licenses, or similar administrativeactions, achangeinlaw such asinvalidation of the
underlyingadministrativerulesautomatically changesthepermit termsor servesascausefor modification
or revocationandreissuanceof thepermit. Thus, theinvalidation of challengedrulesduetolegidative
inactionmay drasticaly affect thosewho havesecured permits, licensesor other rightsunder thechallenged
rules.

D. Automatic Invalidation of Administrative Rules Adopted on the Same Topic Unless
Legidatively Approved

Measure 2 providesthat, after aninitial invalidation duetoaMeasure2 petitionfollowed by legid ative
inaction, theagency will retainthe power to adopt administrativerulesonthesametopicastheinvalidated
rules. However, adminisrativerul esissued subsequent totheinvalidation of chalengedrules(by legidative
inaction) would beautomatically subjectedtolegidativereview. Measure2 mandates|egidativereview
eventhoughnocitizenfilesaM easure 2 petition challenging the subsequently issued rules. Those
subsequently issued ruleswoul d beinvalidated unlessthe L egid atureaffirmatively acted to approvethe
rules.

1. Agency Authority to Adopt Administrative Rules on The Same Topic as
Previoudy Challenged and Invalidated Rules
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Measure2 specifiesthat initia invalidation of anadministrativerulewould not changeastateagency’s
authority toissueadministrativerules* pertaining totheissueor i ssuesaddressed by thedisapprovedrule.”
Asdescribedbelowinll.D.1., theauthority of any stateagency toissueadministrativeruleswould
essentially beterminatedif, after initial invalidation pursuant to M easure 2, an agency adoptsanother rule
on the same issue and that subsequently adopted rule isinvalidated by legislative inaction.

2. Automatic L egidative Review of Subsequently Adopted Administrative Rules
Addressing the Same I ssue as Previoudy Challenged And Invalidated Rules

Measure2 providesthat “[if] astateagency adoptsanadministrativeruleor rulesaddressingthesame
issuethat wasthesubject of arulethat wasdi sapproved under subsection (3) of thissection,” the Senate
President shall initiate legislative review of the rule(s).>

Onepractical problemwiththisprovisionof Measure2isthat Measure2isnot clear about how the
SenatePresidentisexpected to executethismandatory duty. The Senate President appearstoberequired,
at thebeginning of eachlegidativesession, toreview every administrativerul eissued sincetheconclusion
of thepreviouslegid ative sessionand determinewhether thetopi c of that rule wasthesubject of any rule
invalidatedpursuant toaM easure2 petition andlegid ativeinaction during any prior legidativesession.
Unlike legidativereview under thepetition provisionof Measure2, thereisno*® notice’ that triggersthe
SenatePresident’ sduty. Rather, M easure 2 appearstoimposeasubstantial, ongoing duty onthe Senate
President.

Apartfromtheinitial determination of whichrulesmust belegidatively reviewed, theprocessfor
automaticlegidativereviewwouldlikely follow thesameprocessaslegidativereview after filing of a
Measure 2 petition, discussed in Section 11.B.1. above.

3. Determining Whether a Subsequently Adopted Rule Addresses the Same Topic
asthe Previoudy Challenged and Invalidated Rule

The determination of whether thetopi c addressed by asubsequently adoptedrule(“anew rule”) was
thesubject of aprevioudy chalengedandinvalidatedrule(“theoldrul€’) would befar moredifficult than
thedraftersof Measure 2 appear toimagine. Thisdeterminationwouldraisehugeinterpretational
problems, partly becausethedeterminationissocritical towhether anew ruleissubject toautomatic
invalidation and partly because of the confusing language used in Measure 2.

The phraseused by M easure 2 to describewhether two rulesconcernthesametopicis* addressing
thesameissue that wasthesubj ect of arulethat wasdisapproved. (Emphasisadded).” That phraseis
confusing because it uses two terms, “issue” and “subject,” that courts may interpret very differently.

Thephrasecouldbereadvery broadly. For example, invalidation of any ruleconcerningwater

pollutioncouldrequirethelegidaturetoreview al new water pollutionrulesandwouldinvaidateall new
water pollutionrulesunlessthey wereapproved by thel egid aturebecausethey addressthe” sameissue”
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or “subject.” Ontheother hand, that phrasecould beread very narrowly sothat, unlessanew rule
involvedtheidentical wordsor provisionsof theoldrule, anew rulenot bedeemedto deal withthe® same
issue” or “subject.”

Thedecisionwhether anew ruleaddressesthe” sameissue” or “ subject” istobemadesolely by the
Senate President. Thus, M easure2 grantsthe Senate President enormouspower to decidewhether to
initiatelegidativereview and presumptiveinvalidation of administrativerul es, subject only tothelimitation
that some rule on the topic must have been challenged and invalidated under Measure 2.

M easure 2 doescontempl ate some protection agai nst abuse of thispower by the Senate Presi dent
because Measure2requiresthel egislatureto providesomeprocessfor judicial review of the Senate
President’ s determinationastowhether anew ruleaddressesthesametopicasanold, invalidatedrule.
However,Measure2 choosestotiltthat judicial review infavor of afinding that anew ruledoesaddress
the same issue as an old invalidated rule.

Ininterpreting themeaning of “ sameissue’ or * subject,” the Oregon Supreme Court might look to
whether theoldruleaddressed thesame* subject” asthenew rule. Indoing so, the Court might consider
the" subject” of theMeasure2 petitionthat |led toinvaidation of theoldruleasanindication of the* issues’
addressedby theoldrule. TheCourt alsomight consider the* subject” of thebill introduced asaresult of
the Measure 2 petition, particul arly asthesubjectisreflectedintherel ating clause, asanindication of the
“Issues’ addressed by theoldrule. The* subject” inbothaM easure2 petitionandabill introduced under
M easure2wouldlikely bewritten broadly —whichwouldtend tolead the Senate President aswell asthe
Court torequirelegidativereview and presumptiveinvalidation of agreat number of administrativerules,
whereany ruleinthat general subject areahad beeninvalidated by virtueof aMeasure2 petition. The
Court couldinstead | ook tothe* subject” asspecified by theruleor asspecified by thel egid ative Counsel
inconductingthecurrent legidativereview process. Ontheother hand, the Court might decidethat theuse
of theword*issu€’ inthephrase, inadditiontotheterm* subject,” wasintended to communicatesomething
far narrower than the “subject” used to comply with single-subject requirements.

E. Removal of Agency Authority tolssueEffective AdministrativeRuleson Topicsif the
Legidature has Twice Failed to Approve an Administrative Ruleson a Given Topic

If theL egislaturehastwicefailedto approveadministrativerul esissued about the sametopic, the
administrative agency |osespower to adopt rulesonthat topicwithout | egidlativeapproval of therul es.
Measure2 dlowsany personto seek ajudicia determinationthat anadministrativeruleaddressesthesame
topic, whichwould essentially declaretheadministrativeruleinvalid. Measure 2 requiresthecourtsto
resolve any uncertainty about whether anadministrativeruleaddressesthesametopicinfavor of
invalidating the rule.

1. Lossof Agency Authority to Adopt Effective Administrative Rules

Measure2 provides:. “ If anadministrativeruleor part of arul eisdisapproved under theprovisionsof
thissubsection, any ruleadopted by astateagency that addressesthe sameissuethat wasthe subject of
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thedisapprovedruleisof noforceand effect until suchtimeasthelL egidative Assembly by law approves
therule.”

Measure2 could bereadto completely removetheauthority of stateagenciesto conduct rulemaking
addressing any topicif theL egislaturehastwicefailedtoapprovearuleonthat topic. However, the
wording of Measure 2 suggeststhat agencieswoul d still beall owed to adopt suchrul es, but theeffective
dateof suchruleswouldbede ayed until theL egidatureapprovestherules. Thedifferencebetweenthose
two interpretationsmay havelittlepractical significance. Thebottomlineisthat oncethelegidaturehas
twicefailedtoapproverulesonagiventopic, stateagenciescan donomorethan makelegislative
proposals(perhapsintheform of administrativeruleswith adel ayed effectivedate) regarding that topic.

2. Judicial Deter minations of Whether Administr ative Rules Ar e Effective Without
Prior Legidative Approval

M easure2 providesthat “ Any personmay seek ajudicia determination astowhether anadminigtrative
rul eadopted by astateagency after disapproval of aruleunder thissubsection addressesthesameissue
that was the subject of the disapproved rule.”>

Measure2would cast acloud over al administrativerul esadopted that related inany manner toatopic
addressed by rulesthat twicefailedto securelegidativeapproval . Agenciescould addresstheuncertainty
about whether they haveauthority to adopt rulesthat areeffectivewithout prior | egid ativeapproval by
requestingthecourtstoreview all suchrules. Morelikely, agencieswouldassumetheir ruleswerevalid,
until another party sought ajudicial determination of the rule’ s validity.

Aswithjudicial review of the Senate President’ sdeterminationthat anew ruleisonthesameissueor
subject asanold, invaidatedrule®M easure 2 choosestotilt judicial determinationsonwhether agencies
have rulemakingauthority without prior legidativeapprova infavor of removing agency authority tomake
rules.

F. The Status of Administrative Rules Approved by the Legidature

Another questioniswhether theact of legid ativeapproval of rulestransformstheminto statutory law.
Becauselegidativeapproval of ruleapproval billsrequiresessentially acompl etelegidl ativeprocess,
includinggubernatoria opportunity for veto, thecourtsmight consider suchrulesto betransformedinto
statutes. If 0, theM easure2 petition processhasdrasti c consequencesevenif thelegid atureconcurswith
anadminigtrativerule. First, theagency couldloseitspower tochangetherule, if theruleisessentially now
agtatutory provision. Second, theagency couldloseitsflexibility ininterpreting therul e, becausethecourts
would no longer afford any deference to the agency’ sinterpretation of the rule.

If thecourtsdonot consider suchrulesto betransformedinto statutory law by legidativeapprova, then
presumably evenlegidatively approved rulesremain subject to attack by successiveM easure 2 petitions.

Page 22



Question 2: What are the Existing Processes Available
to Review Administrative Rules?

Measure 2 appearsto be prompted by aperception that state agenciesare out of control and
frequently adopt administrativerulesthat arecontrary to statuteor clearly expressed legidativeintent.
Measure2 supportersappear toreasonthat, if citizensareupset witharule, automaticinvalidationof the
ruleunlessthel egidlatureapprovestheruleisnecessary to keep stateagenciesin check. Thissection
assessesthevdidity of theperceptionthat stateagenciesfrequently actincons stently withtheir statutory
mandateand theconclusionthat M easure 2istheref ore necessary to provideamechanismto control rebel
agencies. It seeksto answer the questions:

C how often do admi ni strative agencies adopt rules contrary to statutes enacted by the
legislature?

C what aretheexisting processesavail ableto review administrativerulesand how frequently are
these processes used?

I. HowOften do State Agencies Adopt Administrative Rulesthat may be Contrary to Statute?

Theavailabledataindicatethat administrative agenciesadopt rulesthat may becontrary to statute
relatively infrequently. Twoingtitutionsregularly conduct independent andimpartial anaysesof whether
adminigtrativerulesarecontrary tostatute: the Officeof theL egidative Counsel inconductingtheexisting
processforlegislativereview of administrativerules, and thecourtsin conductingjudicial review of
administrative rules.

Basedupon 1,000 packagesof administrativerulessubmitted totheL egidative Counsel during June
1998 to December1999, 2.3% of therulescontained someprovisionthat wascontrary to statuteinthe
LegidativeCounsd’ sopinion. Whilesomeincons stencieswereminor, eventypographical errors, others
weremoresubstantive. TheOfficeof LegidativeCounsel estimatesthat 90% of those 23 rule packages
werechanged by theagency inaccordancewith L egid ative Counsel’ srecommendations> Overall, the
rulesthat remained contrary to statuteintheimpartial opinionof theL egidative Counsal amountedto 1/5
of 1% of all rulesreviewed.

UnliketheL egidativeCounsel, thecourtsactually havethepower toinvalidaterulesif therulesare
inconsi stent with statute. Between 1990 and the present, Oregon state agenci eshaveadopted somewhat
morethan 7,000 packagesof administrativerules> Based uponjudicial opinionspublished from 1990to
thepresent, approximately ¥20f 1% of thoseruleswerechallenged onthegroundsthat they werecontrary
tostatute™® Of thosechallenges, thecourtsuphel dtherulesintheir entirety 68% of thetimeandinvalidated
some portion of therule 32% of thetime. Overall, thecourtsconcludedthat 1/6 of 1% of therules
adopted by state agencies were contrary to statute.

The avail abledatadoesnot support the contention that stateagenci esfrequently adopt administrative
rules that are contrary to statute or clearly expressed legislative intent.
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EXISTING PROCESSES FOR
REVIEW OF ADMINISTRATIVE RULES

Current process for impartial review of the constitutionality
administrative rules and the compliance of the rules with statuge,
conducted through the Legislative Counsel

Enacting legislation amending, disapproving, or removing agefjcy
authority to adopt administrative rules, through normal legislatjve
process.

Controlling state programs and implementing rules through th¢
budgetary process

Voter-initiated |egislation amending, disapproving, or removirg
agency authority to adopt administrative rules, through existing
initiative process contained in the Oregon Constitution.

Petition to the agency to amend or repeal administrative rules

Judicial review of administrative rules for consistency with th
Constitution and with the agency’ s statutory authority

Review of agency actions under the administrative rules by a nputral
administrative law judge, conducted through aformal, contest

case hearing — with possible invalidation of the rule as contrary to
statute

Judicial review of agency actions under the administrative rulgs,
including the constitutionality of the rules and the consistencyjof the
rules with the agency’ s statutory mandate
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II. What aretheExisting ProcessesAvailabletoReview AdministrativeRulesin order toRetain
Control of State Agencies?

Thereareeight existing processesavailabl etoreview stateadministrativerulesand prevent state
agenciesfromacting outsideof their authority or contrary tolegidativeintent. First, theL egidatureaready
reviewsadministrativerules—but through amechanismthat differssignificantly fromtheprocessproposed
under Measure2. Second, theL egidaturecan enactlegidationthat curtailstheauthority of thestateagency
to adopt administrativerulesor that providesgreater guidanceto thestateagency about the shapeof the
programdesired by theL egid ature. Third, the Governor and theL egislaturecan control stateprograms
and stateagency implementation of thoseprogramsinadministrativerul esthrough thebudgetary process®
Fourth, throughtheinitiative process, voterscandirectly passlegidation curtailing stateagency authority
or providing moredetailed guidancetotheagency about thedesired shapeof stateprograms. Fifth,
interested personsmay petitiontheagency toamend or repeal administrativerules. Sixth, any personcan
seekjudicial review of administrativerulesto assurethat they arenot contrary tothe Constitution or the
statutethat authorizedtherules. Seventh, if an agency seeksto apply administrativerulestoaperson, that
person can seek anadminigtrativehearinginfront of aneutral administrativelaw judgetochdlengetherules
andtheir applicationtotheperson. Finaly, after an agency hasapplied administrativerulestoaperson,
that person can seek judicial review of theagency’ srulesand application of thoserulestothe person.
Theseeight avenuesfor challenging administrativerulesadopted by stateagenciesaredescribedin
somewhat more detail below.

B. L egidative Review of Administrative Rules

Oregonlaw aready providesamechanismfor legidativereview of administrativerules, which assures
that administrativerulesthat may beouts dethescopeandintent of theagency’ senablinglegidationor that
may be unconstitutional receive a high degree of legislative scrutiny.

State agenciessubmit copiesof al administrativerulesthat they adopt tothe L egidative Counsdl, who
isinchargeof the Officeof L egidativeCounsd ® Thel egidative Counsel isappointed by theL egidative
Counsel Committee, ajoint committeeof 111egislatorsincludingthePresident of the Senateandthe
Speaker of theHouse®* TheOfficeof theL egidative Counsel isaprofessiond ,impartial legal staff that
provides legal services to the entire Legislature.®

TheL egidativeCounsdl isrequired by statuteto review administrativerul esproposed or adopted by
stateagenciesif directed by theL egidl ative Counsel Committee®or if requestedinwriting by any member
of theLegidature® TheL egisl ative Counsel may al soreview proposed or adopted administrativerules
onhisowninitiative® |naddition, the L egid ative Counsel may review adopted administrativerulesupon
thewrittenrequest of any person affected by therule®® Inpractice, theL egislative Counsel reviewsall
administrative rules submitted by state agencies.®’

The L egidativeCounsd reviewsadministrativerul es, answering two questionsposed by statute® and
athird question requested by the Legislative Counsel Committee:
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1. Does the rule appear to be within the intent and scope of the enabling legislation?
2. Does the rule raise any constitutional issue other than described in Question 17?
3. Does violation of the rule subject the violator to acriminal or civil penalty >

Copiesof theL egidativeCounsdl’ sreview must besent tothe L egid ative Counsel Commiittee, thestate
agency, themember of theL egidatureif thereview wasrequested by amember, and theperson affected
by therul eif thereview wasrequested by that person.”Copiesof theL egidativeCounsdl’ sreview are
also available to the public viathe Internet.”

If theL egidativeCounsel’ sadministrativerul ereview indicatesthat theruleisnot withintheintent and
scope of theagency’ senablinglegidationor that theruleisuncongtitutional, then thestateagency must
either respondinwriting tothat determination or appear at the L egid ative Counsel Committee, indicating
whether theagency intendstorepeal, amend or take other actionwithrespecttotherule.” If the
L egidativeCounsd Committeeisnot satisfied withthestateagency’ sresponse, the Committeemay request
that representativesof theagency aswell asrepresentativesof the Oregon Department of Administrative
Services(DAS) appear beforethe Committeefor thepurposeof further explainingtheagency’ sposition.”
TheCommitteemay alsodirect L egidative Counsel to send areview tothe Senate President or Speaker
of the House, who in turn may refer areview to the appropriate legislative committees.”

Thus, anadverseadminigtrativerulereview by theL egidative Counsel assuresthat thestateagency will
further scrutinizetherule. After consideringtheruleagain, if thestateagency doesnotrespondina
satisfactory manner, the Committeehastheoption of elevatingthematter toDAS, whichessentially
exercisesthepower of theGovernor with respect tolegid ation and stateagency budgets. Ultimately, the
Committeehastheoptionto seek | egislativeactionthroughreferral of areviewtotheL egislature’s
presiding officersandlegidativecommittees. Thecurrentlegidativeprocessfor reviewingadministrative
rulesisdesignedinamanner toassurethat stateagenciesarehighly responsivetotheL egidativeCounsdl’s
presumably impartia opinionthat theagency isacting outs dethescopeor intent of itsenablinglegidation.

Onethousand administrativerul e packagesweresubmitted tothe L egislative Counsel for review
betweenJunel1l, 1998 and December 6, 1999. Of those1,000rules, 23rulesweredeemedto be
outsidethescopeandintent of theL egidature, eitherinwholeor inpart. Of those 1,000rules, threewere
deemed to beunconstitutional.” Many of theerrorsapparently madeby agencieswhoserulesreceived
adversereviewsfromtheL egislative Counsel werequiteminor innature,”®although otherswere
substantive.”” Asindicated above, thel egislative Counsel’ sreview successfully eliminated 90% of the
problems identified by the Legislative Counsel.

Thecurrentlegidativereview processdifferssubstantialy fromthat proposed by Measure2. First, the
current processistriggered muchmorereadily. It canbetriggered by asinglerequest by theL egidative
Counsal Committee, alegidator or an affected person. Thefirst round of thelegidativereview under the
M easure 2 processwould not betriggered unlessapetitionwassigned by 10,000 qualified voters.
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Second, thecurrent processinvolvesanindependent andimpartial analysisby theL egidative Counsel of
whether theadministrativeruleiseither contrary totheenabling statuteor unconstitutional. Legidative
review under theM easure 2 processwould besubject tothevagariesof thelegislative process, suchas
lobbying by specia interests, limitedtimefor analysisgiventhepressof other |egidativebusiness, pressures
toadjourninatimely manner, andindividual legidator’ sidiosyncracies. Thisdifferenceisparticularly
sgnificant giventhemogt critical differencebetweenthecurrentlegidativereview processandtheMeasure
2 legidativereview process. Thecurrent processallowstheruletoliveunlesseither legidativepressure
throughtheL egidative Counsd Committeeor legid ativeamendmentscausetheagency toamend or repeal

therule. Itassumestheruleisvalidandrequireslegidativeactiontokill therule. Ontheother hand, the
Measure2 processkillstheruleunlessthe L egidatureaffirmatively actsto approvetherul e, essentially
assuming that the rule should be invalidated.

B. L egidative Action to Disapprove Rules or Otherwise Alter Programs Administered
by State Agencies

Another obviousmechanismfor invalidating an obj ectionableadministrativeruleor anentirestate
programisfor theL egidatureto utilizethestandard | egid ativeprocess(see A ppendix 2) toenact legidation
that inessenceinvalidatestheadministrativeruleor directly changesthestate programthat therule
implements. ThelL egidaturecandecideon publicpolicy grounds, asopposedtothenarrower grounds
consideredinthecurrent legidativereview process, toforcean agency to changeitsadministrativerules--
either by changingtheagency’ sauthority toadopt rulesor imposing different or additional statutory
requirements that must be incorporated into the agency rules.

Thisprocessisutilized constantly, ®asthel egidaturemakestheadjusmentsthat it desiresinvarious
stateprograms. Agenciesarecalled upononaroutinebasistochangetheir rulesinorder toaddress
statutory changes made during each legislative session.

Theordinary legidativeprocessagainsignificantly differsfromtheMeasure2 process. Withthis
process, theburden of invalidating or changing an objectionabl eadministrativeruleremainsuponthe
opponentsof arule. WiththeM easure 2 process, theburden of securing legidativeapproval of aruleis
shifted to the supporters of arule.

C. Review of State Programsand | mplementing Rules Through the Budgetary Process

Oneof theleast transparent and direct, but ultimately most powerful, meansby whichtheL egidature
andthe Governor control thesubstanceof state programsisthebudgetary process.” Toputitsmply,
money talks and state agencies listen.

Stateagenciesaregiven budgetsfor abiennium, atwo-year period. Thebudget cycleisdesignedto
coincidewiththebiennid legidativesession. Thus, stateagenciesbeginbiennia budget planningintheearly
spring of even-numbered years, roughly oneyear beforethel egid ative sessi on starts(and approximately
six monthsafter they begin operating onthemost recently approved biennial budget). TheGovernor’'s
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budgetisprepared duringthefall of evennumberedyears, just beforethelegidativesessonstarts. Asthe
| egislative session beginsin January of odd numbered years, much of thework of theL egid atureisdevoted
tothebudget. Thebudget ultimately enacted by thel egislaturetakeseffectinJuly, or whenever the
L egislature passes and the Governor signs the necessary appropriations bills.

Thekey playersinthebudgetary processarethe Department of Administrative Services(DAS)
professiond budget anaystswho preparetheinitid draft of the Governor’ sbudget based upon stateagency
requests, theDA Sand Governor’ sstaff who consider appeal sby stateagenciesof thedecisionsmadeon
theinitial draft, theprofessional | egisl ativebudget anal ystswho makerecommendati onsabout the
Governor’ sfinal proposed budget, and thel egid atorswho serveonthe Joint Waysand MeansCommittee,
who largely shape the final state agency budgets.

Inthe event that astate agency isadopting rulesthat implement a state program in amanner
objectionabletotheGovernor or Legidature, thestateagency facesareal danger that theappropriations
supportingthat programwill becut or eliminated. Inaddition, thestateagency’ soverall budgetisplaced
atrisk of cripplingcuts. Thus, theGovernor andtheL egidatureinfact retain substantial, a beitindirect and
amostinvisble, influenceover thesubstantive content of stateprogramsand therulesimplementing those
programs.

ThelL egidaturemay also essentially direct certain agency actionsby insertinganoteintothebudget,
which agencies can ignore, but only by placing their future budgets in grave peril.

D. Voter Initiativesto Enact L egidation Disapproving Rules

Under the Oregon Constitution, thevotershavedirect | egid ative power to enact new lawsor change
existing laws through the initiative process.?

Any citizen, actingindividually or onbehalf of anorgani zation, may sponsor aninitiative. Thesponsors
or “chief petitioners’ filetheproposedinitiative petitionwith the Secretary of State, who determines
whether the petition meetsthe procedural requirementsof the Oregon Constitutionfor initiatives® Atthe
sametime, theAttorney General will prepareaballot titlefor thepetition. Boththe Secretary of State's
determinati onabout whether the petition meetsthe procedura requirementsandthe Attorney Genera’s
ball ot titlearesubject to publicnoticeand comment, and to expeditedjudicial reviewtoallow timely
circulation of the petition.

Aftertheinitiativepetitionand certified ball ot titleareapproved, thechief petitionersobtainapproval
fromthe Secretary of Stateof thecover and signaturesheetsthat will becirculatedfor signature. Thechief
petitionersmay thenemploy thehel p of paid or volunteer circul atorsto obtain signatures. At present,
66,786 signatures of qualified voters are required to place a stautory initiative on the ballot.

Oncethesgnaturesarecollected, the Secretary of Stateverifiesthevalidity of thesgnaturesand places
theinitiativeontheballot. At present, initiativesbecomelaw if asmplemajority of thevotersapprovethe
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initiative, unless the initiative imposes a supermajority requirement.

Thereareobviousdifferencesbetweeninvalidatingadministrativerulesthroughtheinitiative process
andthroughtheMeasure2 process. First, Measure?2 petitionsrequirefar fewer signaturesthaninitiative
petitionstotrigger theprocess—10,000 signaturesascompared with nearly 67,000 signatures. Second,
Measure2 petitionsresultinautomaticinvaidation of rulesunlessthe L egidatureacts, whileinitiativesenact
legislation invalidating rules only if amajority of the voters agree.

E. Petition for Agency Action to Amend or Repeal Administrative Rules

Any“interested” personmay petitionanagency toamend or repeal any administrativerulein
accordancewiththeAttorney Generd’ suniformrulefor thesubmission, consideration, and disposition of
rulemaki ng petitions.® Thepetitionmust specify thechangetobemadeand must explainthegenera effect
of therule, not just theeffect onthepetition.® Theagency must act onthepetition, either by denyingthe
petitioninwriting or by initiating rulemaking.® Theagency doesnot needtoexplainitsdecisontodeny
a petition.

Petitionstoamend or repeal administrativerulesal sodiffer fromtheMeasure2 processinsignificant
respects. Unlikethe Senate President, theagency retainsdiscretionnot toinitiaterulemaking changes. In
addition, unlesstheagency acts, theexisting ruleremainsin effect, whereasthe M easure 2 process
invalidates the existing rule unless the L egislature acts.

Although precisestati sticsarenot availabl e, the petition deviceseemstobeutilizedinfrequently. This
probably derivesfromthefact that thepetition provisiononly allows" interested” personsor personswith
alegally recognizedinterest or standingtofileapetition.® Oftenthosewho object toarulehaveageneral
philosophical objection, rather thanalegally recognized economicinterest. Additionally, giventhe
opportunitiesprovidedfor publicinput during thetypical rulemaking process, petitionersareunlikely ina
petitionto provideargumentsor evidencemuchdifferent fromthat already considered by theagency.
Thus, prospectivepetitionersmay believe, rightly or wrongly, that resorting totheadministrative petition
processisfutile.

F. Judicial Review of the Facial Validity of Administrative Rules

Any personmay challengean administrativerul eadopted by astateagency and ask the Oregon Court
of Appealsto determine:

C whether therulewasadoptedin compliancewith appropriaterulemaking proceduresspecified
either by theOregon Administrative ProcedureAct or by thespecific statutethat providesthe
agency with authority to adopt arule

C whether the agency had jurisdictional authority to promulgate the rule
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C whether the rule was contrary to any express or implied statutory standard

C whether the rule violates the Oregon or United States Constitutions.

Thisparticular mechanismfor judicial review of administrativerulesissomewnhat limited. TheCourt
of Appealswill only considerfacial challengestoarule. Personsseekingtoarguethat theruleviol ates
gtatutory or condtitutiona provisionsasapplied by theagency inagivensituation must utilizethejudicial
review mechanism described below in Question 2, Part |, Section G.

Asindicated before, dl lega challengesinthecourtsto administrativerulesadopted by stateagencies
occur relatively infrequently; roughly ¥2of 1% of administrativerulesarechallenged. For themost part,
legal challengesoccur only whenanindividual or group believesthat they will besignificantly affected by
the ruleandwhenthereissomeplausibleargument that therulesareinvalid. Andindeed, thecourtsdo
invaidateoneof threeadminigtrativerulesthat arechalenged. Therateof judicia invaidationisevidence
that Oregon courtscarefully scrutinizeclaimsthat challenged rulesarecontrary to statuteor clearly
expressed |egidativeintent. Indeed, unlikethefederal courts, Oregon courtsrefusetogivedeferenceto
agency interpretationsof statutes. Instead, Oregon courtsinsist on conducting their ownindependent
examination of what the statute demands and whether the agency’ s rule complies with that statute.

G. Adminigrative Review of Agency Actionsthat Apply an Administrative Ruleto an
Individual

After anagency makesatentativedecisionapplyinganadministrativeruletoanindividual inagiven
situation, the personisfrequently entitled toaformal administrativehearing, knownasa® contested case’
hearing. Contested casehearingsarerequired when constitutional dueprocessrequiresaformal hearing,
whenagtatuteor administrativerulerequiresaforma hearing, whenthestateisdecidingwhether toissue,
suspend, or revokealicense, and whenthestateisdeciding whether torevokeor suspend any other right
or privilege.

Contested casehearingsarepresided over by neutral administrativelaw judges, followingeither the
Attorney General’ smodel contested case proceduresor theagency’ sown contested caseprocedures.
Theadministrativelaw judgerendersadecis on, completewithfindingsof fact and conclusonsof law. The
agency either adoptsthe AL J sdecisionasitsownor exercisesitslimited power todter theALJ sfindings
of facts.

Thepersontowhomanadministrativeruleisbe ng applied can challengethat ruleinacontested case
hearing, claimingthat, for example, theruleviolatestheagency’ sstatutory mandates. If theAL Jor the
agency becomesconvincedthat theagency’ sproposed actionunder theruleiscontrary to statute, thenthe
AL Jortheagency must render adecisioninaccordancewiththestatute® Whiletheagency isgenerally
bound to follow its own administrative rules, it can determine that those rules are invalid
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H. Judicial Review of Agency Actionsthat Apply an Administrative Ruletoan Individual

If anagency takesan actionthat appliesanadministrativeruletoanindividual, that actionissubject to
judicid review.®” Inexamining theagency action, thecourt can alsoreview whether theadministrativerule
was adopted using proper procedures, isconsi stent withtheagency’ sstatutory authority and mandates,
and is constitutional.

For exampl e, thestatecouldrevokeapharmacist’ slicense becausethe pharmaci st dispensed
prescriptiondrugswithout aprescription. Inreviewingthestateagency’ saction, thecourt would determine
whether therewassubstantia evidencesupportingthestate’ sconclus onthat the pharmaci st had di spensed
adrugonthelist of prescriptiondrugswithout aprescription. Thepharmacist couldasoclaimthat adrug
had beenimproperly addedtothelist of prescriptiondrugsestablished by administrativerule—because
addingittothelistwascontrary to statute, unconstitutional, or had not been donefoll owing theappropriate
rulemaking procedures.

Roughly 2/3 of thelegd challengestoadminigrativerulesarefacia challengestotherulefiledwiththe

Court of Appeals. Theremaining 1/3 of legal challengesareasapplied challenges, usually raisedinthe
context of a contested case hearing.®
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Question 3: What Ruleswould Most Likely be Challenged
by Measure 2 Petitions?

Theanswer tothisquestionisnecessarily speculative. Thisanswer i sbased upon an examination of
thespecifictargetsand general agendasof organi zationssupporting M easure2 aswel | asan examination
of thefearedtargetsof organizationsopposingMeasure2. Thisinformation hasbeengathered by
reviewing voter pamphl et statements, publicly availableinformation from organizational websites, and
contactswithvariousorganizations. Thisanswer isalso based uponareview of therulestypically
subjected to review by the Legislative Counsel and by courts.

I. TheMost Immediate Targets. Rules Targeted by Measure 2 Supporters

Therearethreeobvioustargetsof Measure2. First andforemost, supportersof Measure2would
likely mount abroad scal eattack ontherulesused to administer Oregon’ sland use planning process—
especially therulesdesignedto protect farmlandsandforest |andsfrom urban devel opment, such asthe
prohibitionagainst residentia devel opmentinexclusivefarmzones, therequirement that “farmers’” engage
inlegitimatefarming activity, and therul escontai ning urban devel opment within urban growth boundaries®
Supportersof Measure2would probably alsotarget water quality regul ationsdesignto protect salmon,
trout,and other aguaticlife.*® Finally, supportersof Measure2wouldlikely target variousstaterules
imposi ng feesuponthoseseeking state servicesaswell asstaterulesimposing finesuponthoseviolating
satelaws™ Theseruleshavebeen specifically targeted by thechief petitionersof Measure2 andthe
organizationsthat they havecreated, such asOregoniansinAction, Citizensfor Accountability in
AdministrativeRules, Oregon Family Farm PACand Taxpayer Associationof Oregon. They aredsorules
that the other public supporters of Measure 2 seem most likely to attack.

Other public supportersof M easure2 do not indi cateadditional specificrulesthat they opposeand that
might inturnbetargeted for aM easure 2 petition. However, thepolicy agendasof thoseorganizations
suggest thetypesof rulesthat theorgani zationsmight target for aM easure 2 petition. Apart fromthechief
petitionersandtheir organizations, fiveorganizationshave publishedtheir support for Measure2inthe
voterspamphlet: the ParentsEducation Association, the Oregon Education Coalition, theOregon
Association of Realtors, the Oregon Cattlemen’s Association, and the Oregon State Grange.

Two organizationsarespecifically concerned with educational i ssues—the ParentsEducation
Associationandthe Oregon Education Coalition. Theagendaof those organizationsispromotion of
homeschoolingand privateschooling. Thus, Department of Education rulesimposing requirementson
parentswho arehomeschooling their children or on private school sappear to bethemost likely targetsfor
theseorganizations. Additionally, Taxpayer Association of Oregonidentifiesrulesof the Department of
Education as some of the “bad” rules that it expects to be affected by Measure 2.

The agenda of the Oregon Association of Realtorsis concerned with promoting real estate
development. Fromthe OA R 2000/2001 | egidativepolicy statement, it appearsthat the OA R opposes.
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C many features of the current land use planning system in Oregon

C environmental regul ationsrequiringremoval of asbestos, lead paint, underground storagetanks
and wood stoves

C rules that might restrict the availability of water for real estate development.

C rules restricting the use of mitigation to compensate for destruction of wetlands.*?

Thus, Department of Land Conservationand Devel opment land userules, rulesof the Department of
Environmental Quality regulating asbestos, |ead paint, underground storagetanksand wood stoves, the
Water Resources Department rules, and the Department of StateL and rulesonwetland mitigation appear
to be the most likely targets of Measure 2 petitions supported by the OAR.

Littl e of theagendaof the Oregon Cattlemen’ sA ssoci ation seemsdirectly aimed at Stateadministrative
rules.®® However, the OCA opposed effortsto enforce Oregon’ swater quality standardsfor temperature
—which havebeenusedtoargueagainst allowing grazing near streamsandrivers® Thesestandardsare
designedto protect salmon, trout, and other aquaticlife. Similarly, littleof theOregon State Grange' s
agendaseemsdirectly aimed at stateadministrativerules, except for the Grange’ sattack onlanduse
restrictionsonlessproductivefarmandforest |ands(al soknownassecondary lands) *® Thus, apart from
therulesalready identified aslikely targets, thereisnoinformation about what rulesthe Oregon Cattlemen’s
Association and the Oregon State Grange find objectionable.

Taxpayer Association of Oregona socitesthe Department of M otor V ehi cles, the Oregon Department
of Trangportation, andthe Children’ sServicesDivision (now knownas Servicesto Childrenand Families)
ashaving“bad’ rulesthat woul d beaffected by Measure2. However, TAO doesnot identify whichrules
areparticularly objectionable. Thus, itisdifficultto predict which of therulesof theseagenciesmight
become that target of a Measure 2 petition.

Thisanalysisindicatesthat themostimmediatetargetsof Measure2 areahost of staterulesthat
regul atenatural resourcesuseand protect theenvironment aswel | asstaterul esthat regulatepublicand
private education.

Il Long Term Targets: Rulesthat Measure 2 Opponents | dentify as Potential Targets

Theopponentsof Measure2vociferously statethat themischief of Measure2isnot limitedtostate
rulesaffectingtheenvironment and natural resources. Indeed, they haveidentified awidespectrumof rules
that could be affected by Measure 2, including:

C Environmental and Natural Resources
Rulesprotectingfishandwildlife, parks, trails, open space, forests, wetlands, scenicaress,
beachaccess, air andwater quality, drinking water, rulesgoverning toxicwastecleanup, as
well asland use goals and regulations
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C Worker Protection
Rulesaffectingworker healthand safety, worker’ sinsurance such asworker’ scompensation
and unemployment i nsurance, minimum wage and anti-discrimination enforcement,
employer/employee relations

C Health
Rulesimplementing the Oregon Heal th Plan, communi cablediseasecontrol, privacy of medica
records, nursing homelicensing and standards, restaurant and foodcart heal thinspections,
ambulance availability and standards

C Consumer Protection
Rulesregarding utility ratesand billing, renter and senior mobileparks, building saf ety codes,
nursing home resident rights, food growing and packaging standards

C Crime
Rulesproviding crimevictim compensation, sentencing guidelines, sex offender registration,
standards for employing law enforcement officers

C Education
State curriculum standards and teacher licensing rules

M ost of theseareasdo not appear to betheimmediatetargetsof M easure 2 supporters. However,
M easure 2 opponentshaveaccurately identified key areasof stategovernment that currently use
administrativerulestoprovidecritical elementsof stateprograms. Whiletheseareasof government are
notthemost immediatetargetsof Measure 2 petitions, M easure 2 opponentshighlight areaswhereasmall
groupof citizenscouldfundaMeasure 2 petition and potentially impair significant state programsunl ess
theL egidatureand Governor actedto approvetheadministrativerul essupporting thoseprograms. Thus,
theseareascannot beregarded aslikely targetsof Measure2inthenear term, but rather aspotential long-
term targets of Measure 2.
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Question 4: What isthe Potential Impact of Measure 2 on
Oregon’s Land Use Planning L aws?

l. A Brief Description of Oregon’s Land Use Planning System

A compl etedescription of Oregon’ sland useplanning systemisfar beyondthescopeof thisreport.
However,tounderstandthe potential impact of Measure2 on Oregon’ sland useplanninglaws, itis
necessary to understand a bit about how that system operates.®

In 1973, the L egid atureestablished the L and Conservation and Devel opment Commission (LCDC)*’
andthe Department of L and Conservationand Development (DL CD).® TheDL CD isactually comprised
of theseven-member, governor-appointed L CDC,*theDirector of the DL CD andtheir subordinate
officersand employees.'® Thel egid aturecreated theseadministrativebodiesbecauseit foundthat “the
promotionof coordinated statewideland conservation and devel opment requiresthecreetion of astatewide
planning agency to prescribe planning goa sand obj ectivesto beapplied by stateagencies, cities, counties
andspecid digtrictsthroughout thestate.” 1 Thel egidl atureestablished atwo-tier administrativesystem
because, withtheexception of adoption and enforcement of statewideplanning goa sand objectives, cities
and countiesremain as* the agenciesto consider, promote and managethelocal aspectsof land
conservation and development for the best interests of the people within their jurisdictions.” 1%

Thistwo-tier state-local systemreliesontheestablishment of statewidegoa sandlocal comprehensive
plans andland useregulations. The DL CD must prepareand theL CDC must adopt “ goal sand guidelines
for useby stateagencies, local governmentsand special districtsin preparing, adopting, amending and
implementing existing and futurecomprehensiveplans.” *® The19statewidegodscurrently inplacerun
thegamut of |and use conservation and devel opment concerns, including: citizeninvolvement andland use
planning (Goads1and2) *farm (Goal 3)®andforest lands(Goal 4),'®urbanization (Goal 14),%
environmenta quality (God 6),®and coastal shorelands(Goal 17) 1*° Thesegoal sexpressthestate’s
policiesas*“ mandatory statewideplanning standards.” ™ “ Guidelines’ are,incomparison, “ suggested
approaches designed to aid cities and countiesin preparation, adoption and implementation of
comprehensiveplansincompliancewithgoals.” ** Assuch, guiddinesare* advisory and[do] not limit tate
agencies, cities, counties and special districtsto asingle approach.”*?

TheDLCD must“acknowledge’ aloca government’ scomprehensiveplanif that planisincompliance
withthegoal s.**2 Inturn, all comprehensiveplansand|and useregul ationsadopted by alocal government
tocarry out thosecomprehens ve plansmust bein compliancewiththegoal swithinayear after theLCDC
approvesagod ™ Thesecomprehensiveplansare“ ageneralized, coordinated |and usemap and policy
statement of thegoverning body of aloca government that interrel atesall functional and natural systems
andactivitiesreatingtotheuseof lands.” *** Finally, comprehensiveplansare” thebasi sfor morespecific
rul esandland useregul ationsthat implement the poli ciesexpressed through thecomprehensiveplans.” 6

If aland useactiontaken by acity or county isnot consi stent with an acknowledged comprehensiveland

useplan, thenthecity or county must separately justify theaction asconsi stent with statewideland use
goa s Comprehensiveplansaresubject to periodicreview. Stateagency projectsand permit decisions
must also be consistent with statewide planning goals or an acknowledged local plan.t!
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The DCL D hasd so adopted detail ed adminigtrativerul esimplementing stateland usegods, which state
andlocal agenciesmust follow. DCL D hasadopted rul esthat providedetail ed substantiveregquirements
regarding statewide planning goals.''® DCL D hasal so adoptedimportant procedural rulestoguidethe
land use planning process. %

Il How areLand Use Rules Formulated in Oregon?

Themost significantland userul es, thestatewideplanning goal s, areadopted or amended usinga
process that requires an unusual amount of public input.

DLCDisrequiredtoholdat least 10 public hearingsthroughout thestate, including at least 2ineach
congressiond district, regarding goasand guidelines? Itisal sorequiredtoimplement any other provision
for publicinvolvement devel oped by the State Citizen I nvol vement Advisory Committeeand approved by
DLCD.2 DL CD isthenrequiredto submit the proposed goal sand guidelinesor proposed amendments
totheLCDC, theL ocd Officia sAdvisory Committee, the State Citizen Involvement Advisory Committee,
andtheJoint L egid ativeCommitteeon Land Usefor review.® L CDCisthenrequiredto consider the
commentsof thetwo advisory committeesandthe Joint L egidative Committeein adopting or amending
goals and guidelines.!*

Prior toadopting theproposed goal sand guidelines, LCDC must hold afurther public hearingonthe
proposedgoal sand guidelinesor amendments.® Copiesof the proposed goal sand guidelines, or
amendments, must beprovidedtothe Governor, the Joint L egid ative CommitteeonLand Use, affected
state agenciesand specia districtsandtoeachlocal government.t?® Obviously, thisprocessisfar more
substantial thanthetypical OAPA notice, comment, and opportunity for hearing processfor ordinary
administrative rules.

State rulesimplementing the statewideplanning goad shavebeenthefocusof much controversy. Unlike
the goa sand guiddlines, theseimplementing regul ationsareonly subj ect to thestandard noti ce, comment
and opportunity for hearing process. Inreality, though, L CDC hassought far morepublicinput thanthat
required by theOAPA. For example, wherearuleimplementing astateland usegoal isbeing proposed,
DL CD typically makesboththe proposed amendment of thegoal and the proposedruleavailablefor
comment at the10regiona public hearingsand additionaly scheduled community workshops. DLCD may
al so schedule multiple state-wide public hearingsand work sessionsto allow adequatetimefor
consideration of complex or controversial matters.'*’

[1. What arethe Existing Processes Available to Review Oregon Land Use Rules?

Asindicated above, there are anumber of different processes availableto obtain review of
adminigtrativerulesand prevent stateagenciesfromacting outsideof their authority or contrary tolegidative
intent. Thissectiondiscusseshow theseprocessesoperateintheland usecontext. Italsoidentifies
additional processesthat areavailabletoreview Oregonland userulesin particular and assurethat the
DLCD isacting appropriately.
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A. L egislative Review of Land Use Rules

TheDLCD must adopt by ruleinaccordancewiththe Oregon APA or by goal under ORSchapters
195, 196 and 197 (Oregon statutesconcerningland use) any statewideland usepoliciesthat it considers
necessary to carry out ORSchapters195, 196 and 197 12 Asastateagency, DL CD must submit copies
of all adopted administrativerulestotheL egidativeCounsdl *?° Obviously therulesDL CD adoptsas
statewide land usepoliciesnecessary to carry out ORSchapters 195, 196 and 197 arerulesthat DLCD
submitstothel egislative Counsel for review. *** TheOregon SupremeCourt hasal so determined that
goals—though only referenced by titleinthe Oregon A dministrative Regul ations™ and specifically
mentioned apart fromrulesintheland usestatutes™? —arerul essubject tothe Oregon APA.. 2= Therefore,
the DLCD also submits, and the Legislative Counsel reviews, statewide planning goals.***

It shouldbenotedthat DL CD’ sacknowledgment of acomprehens ve planisan adjudicatory matter,
not arule subject to Legislative Counsel review.*®

B. L egidative Action to Disapprove Land Use Rules

Thesecond mechanismforinvalidatingadministrativerulesisfor theL egidaturetoforcean agency to
changeitsadministrativerulesby changingtheagency’ sauthority toadopt rulesorimposing different or
additional statutory requirements. ThelL egidaturehasindeed controlledthe DL CD’ sadoption of landuse
rulesin Oregon by thismethod. For example, sincethe 1973 establishment of theLCDC, theL egidature
has limited its rulemaking authority by requiring it to:

C allow for the diverse administrative and planning capabilities of local governments;
C assesswhat economicand property interestswill be, or arelikely tobe, affected by the proposed
rule;
C assessthe likely degree of economic impact on identified property and economic interest; and
C assesswhether alternativeactionsareavailablethat would achievetheunderlying lawful
governmental objective and would have a lesser economic impact.**®

Theseeconomicconsiderationsrestrict DL CDsability to promul gaterulesby determiningwhichrulesit
must concludeare” necessary.” Additionally, theL egid atureenacted SenateBill 3661in1993, which
greatly affected how farmandforest landsareprotected.*® Finally, by DL CD’ sownaccount, the
L egi slaturehasconsidered morethan seventy billsinthe 1995 and 1997 sessionsthat would have
weakened the program.’®

C. Control of DLCD Through the Budgetary Process

DLCD, likeany other stateagency, issubject tol egislativeand gubernatorial control throughthe
budgetary process.
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D. Voter Initiativesto Enact L egidation Disapproving State Land Use Rules

Rulesadopted by DL CD appear to bepotentially asaffected by theinitiativeprocessasany other
adminigtrativeagency. Infact, threedifferentinitiativestoeiminatestateoversight of local land useplans
havebeen proposed and defeated; these, if enacted, would havetakenaway DLCD’ sstatutory purpose™®
Additionally, the Oregon Court of Appeal srecently addressed thepotential effectsof initiativeson
adminigrativelandusematters, namely thesiting of correctionfacilities® Thecourt reiterated that “ alocal
initiative may ded only withlegidativedecis ons—lawsof generd applicability and permanent nature—not
with administrativedecisions, whichinvolvethedetail sof implementing established policy.” ** Thecourt
approvedtheinitiativebecauseit did“ not attempt to changeaspecific siting decision of thecounty but,
rather, to changetheframework withinwhichthecounty makessiting decisions.” 22 It specifically noted
“themotivesof thesponsorsof theinitiative, including their apparent desireto overturnaspecificsiting
deci sion, arenot relevant towhether theinitiativethat they sponsoredisadministrativeor legidative.” 143
Similarly,itdidnot findthefact that the proposedinitiativewould conflict with stateland uselaws
particularly relevant.*** Thiscasewould suggest that nothing would prevent consideration of aninitiative
that would have sweeping effects on state land use law if the initiative was legislative in character.

E. Petition for DLCD to Amend or Repeal Land Use Rules

Asmentioned above, DL CD must adopt rules*inaccordancewiththeprovisionsof ORS183.310to
183.550" (theOregon APA).*® Rulesadopted by DL CD appear to be subject tothe petition process
under the Oregon APA. However, this process is not frequently used.

F. Judicial Review of the Facial Validity of Land Use Rules

A personthat isnot aparty toanorder or acontested casemay seek ajudicial review of thevalidity
of astateland userulefromthe Court of Appeals.*® Thisreviewislimitedtoanexaminationof therule
under review, thestatutory provisionsauthorizingtherul e, and copiesof all documentsnecessary to
demonstrate compliancewith applicablerulemaking procedures.” Additiondly, thecourt must declare
theruleinvalidonly if it findsthat theruleviolatesconstitutiona provisions, exceedsthestatutory authority
of the agency or was adopted without compliance with applicable rulemaking procedures.*®

Thecourts, however, havebeenwillingtoreinin DL CD ruleswhenthey exceedtheagency’ sstatutory
authority.*#

Courtshaveupheld stateland useruleswhen challenged because DL CD enjoysbroad statutory
authority. DLCD hasauthority toadopt rules“that it consi dersnecessary to carry out ORSchapters 195,
196 and 197" —essentially theentirecollection of thestate’ sland uselaws.**® Theonly substantive
limitationsonitsgeneral authority aretherequirementstoalow for “ diverseadministrativeand planning
capabilities” among the local governments and to consider costs and alternatives to proposed rules.™!

The unsuccessful challengeshavebeen conflictsinthespecialized areaof limited usesof highvalue
farmlandinexcusivefaminguse(EFU) zones™ Inthesecases, DL CD hasinterpreteditsgoal stolimit
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useson certainlandthat the county woul d otherwisebeabl eto alow; thecourtshavefoundthat thishas
been within DLCD’ s statutory authority.™

G. Adminidrative Review of Land Use Decisions Applying State Land Use Rules to an
Individual

DL CD isrespons blefor acknowledging comprehensiveplansand amendmentsascomplyingwith state
land usegoalsandrules. Certainly, inthecourseof determining compliancewiththestateland usegoals
andrules, DL CD coulddecidethat agoal or rulewasunconstitutional, otherwiseunlawful, or poor public
policy. Ifitdid, DLCD wouldenjoy thesamepower asother agenciesnot to commit unlawful or
uncongtitutiona acts. Onthosetwogrounds, DL CD could decideto acknowledgethecomprehensiveplan
or amendment despiteitsnon-compliancewith astateland usegoal or rule, and then set about amending
the goal or ruleinquestion. If DLCD concludedthat agoal or rulewassimply poor policy, itwould need
to amend the goal or rule in question before acting to acknowledge the plan.

Similarly, DLCD reviewssomeagency orders,** suchasacknowledgment orders > ordersto
discontinueaprohibited use®siting decisionsfor destinationresorts, >’ and orderstorequireal ocal
government to undergo aperiodic review. ' If it concluded that astateland usegoal or rulewas
unconstitutional or otherwiseunlawful duringthat review, it presumably could declineto usethat goa or
rule as the basis for its decision on such orders.

DLCDisnotresponsiblefor approvinglocal land usedecisions, state projects, or statepermit
decisions. Becauseit doesnot administratively review land usedecisions, DL CD doesnot haveoccasion
todecidethat stateland usegoal sor rulesarecontrary to statuteor unconstitutional inthecourseof
administrative review.

H. Judicial Review of Agency Actionsthat Apply an Administrative Ruleto an Individual

Withfew exceptions™®the L and UseBoard of Appeals(LUBA) hasexclusivejurisdictiontoreview
any land usedecision of alocal government, special district or astateagency.*® LUBA, rather than
DLCD,isresponsiblefor reviewingthecomplianceof land usedecisionswith stateland usegoal sand
rules. DLCD, however, may participatein LUBA review of aland usedecision“involvingthegoals,
acknowledged comprehensiveplan or land useregul ation or other matter withinthestatutory authority of
the department or commission.” ! DLCD may also seek LUBA review of such land use decisions.!®?

L UBA hasauthority toreview only application of |and usedecisionsandlimitedland usedecisions®
Arguably, if LUBA findsthat administrativeruleonwhichaland usedecisonwasbasedisinvalid, itonly
hasauthority todecl arethat decis on unenforceabl eand cannot invalidatethat administrativeruleoutright
However, LCDCisrequiredtoreview decisionsby LUBA andtheCourt of Appealstodetermineif rules
need to be amended or repeal ed.'®
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V. Additional Avenuesfor Review -- Direct Citizen | nvolvement

Unlikesomestateagencies, LCDCwasspecifically requiredto appoint aState Citizen Invol vement
Advisory Committeeto devel opaprogramfor thecommissionthat promotesand enhancespublic
partici pationintheadoption and amendment of thegoal sand guidelines.X*® Notably, the State Citizen
Involvement Advisory Committee”islimited toanadvisory roletothecommission” and* hasno express
or impliedauthority over any loca government or sateagency.”*” Despitethislimitation, thisCommittee
ischarged with making sureeach city and county governing body hasaprogramfor citizeninvolvementin
preparing, adopting and amendinglocal comprehensiveplansandland useregul ations.*® Thus, this
Committeehassubstantial influenceover theextent of opportunitiesfor publicinvolvementinland use
matters.

J. Additional Avenuesfor Review —the Joint L egidative Committee on Land Use

The Joint L egislative Committeeon L and Use (Joint Committee) exercisescertaininfluenceover
DLDC sadministrativerulesby beingrequiredto advisethe DL CD onall mattersunder thejurisdiction
of thedepartment, andto review and makerecommendationstotheL egislatureon goalsand guidelines
approvedby theDL CD and any other matter rel atingtoland useplanningin Oregon.'® Whilesuch an
indirectinfluencewill not determineany rulemaking actionby DL CD, arguably DL CD must takeinto
account the Joint Committee sadvice. Finaly, DLCD’ shiennial reporting requirementtothel egidature
anditsannua reporting requirement to the Joint Committeeensuresthat bothlegid ativebodiesareaware
of DLCD rulemaking.

IV.  What could bethe Potential Impact of Measure 2 on Oregon Land Use Planning Rules?
A. What Land Use Ruleswould be Subject to Challenge under Measure 2?

Asindicated above, thesupportersof M easure 2 appear likely to mount abroad scal eattack onthe
rulessupportingthe Oregonland useplanning program. First, Measure 2 petitionscould befiledto
challengethestatewideplanning goa sformulated by DL CD, thekeystoneto Oregon’ sland useplanning
program® Whilethe L egid aturecan and doesamendthestatewideplanning goals, it hasnever explicitly
adopted thegoal sby statuteand thegoal sremai nadmini strativerul es'* subject tochallengeby aM easure
2petition. If theL egidaturefailedtoapprove, significantly amended, or disapproved achallenged goal,
the effects would be far-reaching. Local governing bodies and state agencies must construct
comprehensveplans, whicharethebasi sfor land useregul ationssuch asordinances, tocomply with the
goas!” Thedterationof thesegoal's, woul d affect thecontinued vaidity of comprehensiveplansandland
useregulations. Whenthe DL CD amendsexisting goal sor adoptsnew goal s, absent acompelling reason,
acomprehensiveplan, land useregulation, or land usedecision must only becons stent withthat goal one
year aterthedateof adoption.™ Alteration of existing goal sthroughaM easure2 processwould perhaps
be subject tothesameperiod for adjustment. However, thedisapproval of (or failuretoacton) a
challenged goal might arguably invalidatecomprehensiveplansat thetimeof disapproval. Regardless, a
change in goals could mean significant changes in the entire land use system.
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L CDC hasal so promul gated substantiverul esthat woul d be subjectto M easure 2 that apply to
spexifictypesof uses, suchasforest |lands ™ metropolitanhousing,*®publicfacilities 1 transportation'’’
andairports.}”® Also subject to Measure2 arerul esthat apply to certaintypesof areas, including
estuaries,'”®urbanreserveareas,*®* agricultural lands®! andparks®® Finally, L CDC haspromul gated
rulesthat apply to specificgoal sthat woul d be subject to M easure 2, including rulesthat specify how to
comply withGod 4, dedlingwith Forest Lands™®Godl 10, Housing;*® Goal 5, Natural Resources, Scenic
andHistoric Areas, and Open Spaces;®and Goa 17, Shordands*® aswel | definingtheexceptionsto
Goals3-19.27 Additionally, LCDC' sand DL CD’ sprocedural ruleswoul d besubjecttoMeasure2, such
asthosethat govern acknowledgment of acomprehensive plan,*# amendmentsto plansand ordinances
and the periodic review of comprehensive plans process.*®

M easure 2'sdefinition of astate agency appearsto prevent challengestolocal government’s
comprehensiveplansandland useregulationsunder M easure 2, except throughtheindirect applicationas
discussed above®! However, any administrativerulepromul gated by astateagency asacomprehensive
plan or land use regulation would appear to fall under Measure 2's scope.

Insum, virtualy theentirety of thestateland use planning program could becha lenged throughasingle
M easure 2 petition, leaving theL egis aturewithamassivejob of reviewingandrevising rulesdevel oped
over more than a quarter century.

B. Would Land Use Rulesbeat a Significantly Greater Risk of being Challenged under
Measure 2 than under the Existing Processes?

Land usegoa sandruleswould beat asignificantly greater risk of beingkilled by Measure 2 petitions
than through existing legal processes.

The existing processfor making administrativerul esassuresthat the determination of whether therule
constitutesgood public policy ismadewiththeinput of many different sesgmentsof thepublic. Theexisting
processesfor reviewing administrativerulesoncethey havebeen adopted either involve(1) acollective
judgment withinput frommany different ssgmentsof thepublicthat therulesdo or donot represent good
publicpolicy or (2) expert judgment about the congtitutionality and congistency of theruleswithlegidative
mandates. Whengoa sand other LCDC rulesarechallengedintheOregon Court of Appeals*? therule
remains validunlessthecourt findsthat theruleviol atesaconstitutional provision, exceedsstatutory
authority of theagency or wasadopted without compliancewith applicabl erulemaking procedures. ™
Therefore, oneisunlikely toseek judicial review of arulewithout awell-supported argument that it fails
one of these three factors.

However, under Measure 2, achallengetoarul eisnot requiredto bebased upon anything beyond
apetitionfor legidativereview.® Sinceland userul esoftenimpact |arge popul ationsinwaysthat appear
to detrimental ly affect property rightsand val ues, therequirement of 10,000 votersfor suchapetitionwill
not offer significant protectiontoland userulesthat limit usesand val uesof property of variousgroupsof
voters. Inaddition, if theexperiencewithinitiative petitionsisindicative, sufficient signaturescould be
collected with respect to virtually any topic.
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Thereview processproposed by M easure2would allow asinglepersonwith $5,000t0 $10,000to
securesufficient signaturestofileaMeasure2 petition.® At that point, thepressof other businessor an
intentional decisionby asinglepowerful lawmaker couldreadily leadtolegislativeinactiononabill
approvingarulechalengedby aMeasure2 petition. Finally, asdiscussed below, thechancesforaDLCD
rulebeinginvalidated through disapproval or inactionunder M easure2ismuchgreater thanunder judicia
review.

M easure 2 appearsto posea“ clear and present danger” tothe Oregonland useplanning system
becausethesupportersof Measure2 certainly haveresourcestofileMeasure 2 petitionsseeking todisrupt
that systemand might well beabl eto secure | egidativeass stanceto prevent enactment of abill approving
stateland userules, eventhough they havebeen unabl eto securesufficient legidativesupport for billsthat
fundamentally weaken the land use rules.

C. Does the Possible Impact of Measure 2 on Land Use Rules Differ from Other
Substantive Areas of Oregon Administrative Law because of the Degree of
L egidative Rulemaking Power given to the Land Conservation and Development
Commission by the Legidature?

The Oregonland use planning systemwoul d be somewhat disproportionately affected by Measure2
becausethel egislaturehasgiventheDL CD broad | egisl ativerulemaking power withrel atively few
constraintsonthecontent of stateland usegoalsandrules. However, whiletheL egislaturehasgiven
DL CD broad | egidlativerulemaking power, thedel egation of rulemaking power isnot uniqueor even
particularly unusua. Many stateagencieshavecons derablelegidativerulemaking authority. For example,
thestatutescontrollingwater pollution, air pollution, and hazardouswastesprimarily facilitatetheadoption
of detail ed regulatory schemesand specificenvironmental standardsby the Environmental Quality
Commission. Similarly, the Department of Educati on enjoysgreat discretionto specify thestandardsthat
must be met by public schools, career schools, and registered private schools in the state.

What doesdistinguish stateland userul esfrom other substantiveareasof Oregonadministrativelaw
isthevirtual certainty that Measure2 petitionswill beusedto attack theland useplanning system. If a
Measure 2 petitionisfiledtoinvalidatesomeor all of Oregon’ sstateland usegoalsandrules, thereisa
substantial risk that legidatorswill avoidtakingapositiononthemeritsof thoserulesandsimply allow the
ruleapprova bill todiethrough procedural maneuversonthe Senatefloor orincommitteeintheHouse.
One of thekeysof Oregon’ sland useplanning program’ ssuccesshasbeentheslight insulation of the
Legidaurefromdirect votesonthesesenstiveand controversid policy decisons, which oftendetrimentaly
affectwell-defined groupswith substantia financia resources. Thishasallowedthestateland useplanning
systemto providewidely dispersed benefitsto thewhol e present and future popul ation of thestatedespite
theimpactsonvariousspecial interest groups. Giventhelegidativetendency toavoidvotesonsensitive
and controversial policy decisions, opponentsof the Oregonland useplanning systemwould utilize
Measure 2 to kill, selectively or on awholesale basis, state land use goals and rules.
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CONCLUSION

Supportersof Measure2toutit asadevicetoensurecontrol of unruly stateagenciesand assure
legidlativeand agency accountability for thecontent of staterul es. Opponentsof Measure2 predict that
Measure 2 will inevitably wreak havoc with the entirety of state government.

A moreaccurateassessment of Measure2isthat itiswholly unnecessary to control and otherwisehold
state agenciesaccountabl ebecause numerousprocessesal ready in placeprovideeffectivecontrol of state
agenciesandreview of adminigtrativerules. Messure2isasoanineffectivemechanismtoassurelegidative
accountability becauseit doesnot ensurethat eachlegislator will beforcedtovoteonthemeritsof bills
approving challenged rules.

Opponentsof Measure2 arecorrect that Measure2isclearly designedin suchaway toallow any
groupobjectingtoaruletofileaMeasure2 petitiontoinvdidatetheruleunlessthelL egid atureaffirmatively
approvestherule. However, whether thoseM easure 2 petitionswill wreak havoc on stategovernment
dependsonhow the Secretary of State, the egislatureand thecourtsrespondto M easure 2 petitionsand
totheincrediblenumbersof gapsandambiguitiesinMeasure2. If all of thoseentitiesrespondinahostile
manner to attemptsto overturn administrativerulesthrough M easure 2 petitions, theimpact may be
diminished becausethegapsand ambiguitiesin M easure 2 provideopportunitiesfor minimizingitseffects.
Otherwise, thepotential harmtotheeffectivefunctioning of stategovernmentin Oregonisenormous.
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NOTES

Notes to Discussion of Question 1.

ORS 183.025(2).

ORS 183.335(2)(b)(F).

ORS 183.335(1)(b).

ORS 183.335(1)(c).

ORS 183.335(1)(c).

ORS 183.335(2)(b)(C).

ORS 183.335(2)(b)(D).

ORS 183.335(2)(b)(F). Thefiscal impact statement for some agencies must include a housing
cost impact statement. ORS 183.335(2)(b)(E); ORS 183.534(2); ORS 183.530. The AG model

rules and the courts have provided guidance to agencies about what is required in fiscal impact
statements. Oregon Funeral Directorsv. Mortuary & Cemetary Bd., 132 Or App 318 (1995)(must be
sufficient to notify persons who might be economically affected); Troutlodge v. Department of Fish an
Wildlife, 113 Or App 123 (1992)(must use available information); Assn of Oregon Loggers .
Department of Insurance & Finance, 130 Or App 594 (1994)(estimates based on historical trends and
averages adequate in light of uncertainty); Don’t Waste Oregon Committee v. Energy Facility Siting
Council, 320 Or 132 (1994)(only need to disclose fiscal impact of any change in status quo); Fremont
Lumber Co. v. Energy Facility Siting Council, 325 Or 256 (1997)(must disclose impact of rule
requirements that are more expansive than statutory requirements). The Attorney General’ s model
rules also transform the fiscal impact statement into a substantive requirement because they require the
an agency determine on the basis of the fiscal impact analysis and comments whether the proposed rul¢
has a “significant adverse impact” on business. OAR 137-001-0018. If it does, the model rules
require that the agency modify its rule to reduce adverse effects to the extent consistent with the publi«
health and safety purposes of the rule. The courts have not yet confronted an attempt to utilize the
model rule to invalidate an otherwise procedurally proper rule. However, despite the reliance of the
Attorney General on ORS 183.540 and ORS 183.545, there appears to be no statutory authority for
the intrusion of the Attorney General into the substantive content of rules through the device of model
rules of procedure.

9. ORS 183.335(3)(a).

10. ORS 183.335(3)(a).

11. ORS 183.336(14)(a).

12. ORS 183.336(14)(b).

13. ORS 183.336(14)(c).

14. ORS 183.336(15)(a).

15. ORS 183.336(15)(b).

16. Interview with Henry C. Lazenby, General Counsel, Office of the Governor (September 2000).
17. Id.

18. Id.

NGO A®WNE
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19. Those questions are best understood by areview of Question 1, IV.A. - D., which details how
Measure 2 would operate. A quick understanding of those questions may be garnered by reviewing
Table 1: Significant Uncertainties About the Operation of Measure 2.

20. The Measure 2 definition of “rule” failsto exclude such rules, which are currently explicitly
excluded from the definition of “rule” in ORS 183.310(8)(f). In addition, Measure 2 defines “ state
agency” to include “institution,” such as state correctional institutions.

21. Measure 2's proposed 8 34(7)(a)(B) appearsto only exclude from the definition of “rules’ the
policiesthat are currently excluded under ORS 183.310(8)(a) and not those excluded under ORS
183.310(8)(b).

22. Measure 2’ s proposed 8 34(7)(a)(B) does not appear to exclude memoranda excluded under
ORS 183.310(8)(d).

23. Measure 2’ s proposed § 34(7)(a)(B) does not appear to exclude declaratory rulings excluded
under ORS 183.310(8)(c).

24.  Proposed Section 34, subsection (2).

25.  Measure 2 does not specify the meaning of the phrase “qualified voters.” However, Measure 2
would likely beread in light of Articlell, Section 2, which specifies the qualifications required to vote
elections and Article 1V, Section 1, which uses the term “ qualified voter” in describing the persons whc
may sign initiative and referendum petitions. To be aqualified voter under Articlell, Section 2, a
person must be: (1) citizen of the United States, (2) 18 years of age or older, (3) astate resident for si:
months immediately preceding the election, and (4) be registered to vote for 20 days preceding the
election.

26. Thelack of detail in Measure 2 on the content of the petition and the absence of a provision
providing either legislative or executive power to specify those details differs somewhat from the
approach of the Oregon Constitution with respect to initiative and referendum petitions. For example,
Article IV, Section 1, subsection (2)(d), requiresthat an initiative or referendum petition contain the ft
text of the proposed law or constitutional amendment. Additionally, Article IV, Section 1, subsection
4(b) provides the legislature with power to specify additional requirements on initiative and referendun
measures not inconsistent with Section 1.

27. Proposed Section 34, subsection (3).

28. ArticlelV, Section 1, subsection 4(b).

29. ArticlelV, Section 1, subsection (6) requires that initiative and referendum signature gatherers
be registered Oregon voters. Article IV, Section 1b permits the Legislature to regulate payments for
signature gathering on initiative and referendum petitions. Article IV, Section 25 requires disclosure ¢
contributions received and expenditures made by chief petitioners on initiative and referendum petitior
Article IV, Section 25 also requires that all entities receiving contributions or making expenditures file
an organizational statement with the Secretary of State, form a petition political committee, and disclo
contributions receive and expenditures made in influencing collection of signatures on initiative and
referendum petitions. Article IV, Section 26 provides for the Secretary of State to license organizatior
hiring paid signature gatherers. Article 1V, Section 28 provides that paid political advertising must
disclose the sponsor of political advertising concerning initiatives or referenda. Article 1V, Section 3(
forbids payment to voters for signatures on initiative or referenda petitions.

30. Proposed Section 34, subsection (3).

31. Proposed Section 34, subsection (2).
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32. Thesilence of Measure 2 concerning the signature gathering process contrasts sharply with the
regulation of the signature gathering process for initiative and referendum petitions. The Oregon
Constitution reflects deep concern for preserving the integrity of the signature gathering process for
initiative and referendum petitions. Signature gathering for those petitionsis either regulated by the
Constitution itself, or the Constitution empowers the Legislature or the Secretary of State to regulatet
signature gathering process in particular respects. Asindicated in note 3 above, the existing
constitutional provisions regarding initiative and referendum petitions require that initiative and
referendum signature gatherers be registered Oregon voters, permit the Legislature to regulate
payments for signature gathering on initiative and referendum petitions, require disclosure of
contributions received and expenditures made by chief petitioners or sponsors on initiative and
referendum petitions, require that entities receiving contributions or making expendituresfile an
organizational statement with the Secretary of State, form a petition political committee, and disclose
contributions receive and expenditures made in influencing collection of signatures on initiative and
referendum petitions, provide for licensing of organizations hiring paid signature gatherers, mandate th
paid political advertising disclose the sponsor of political advertising concerning initiatives or referenc
and forbid payment to voters for signatures on initiative or referenda petitions. None of provisions
mentioned above apply to Measure 2 petitions challenging administrative rules. Thus, thereisno
mechanism in either the existing Oregon Constitution or Measure 2 to assure the integrity of the
signature gathering process for petitions challenging administrative rules under Measure 2.

33.  Although the process for verifying voter petitions under Measure 2 remains somewhat murky, it
does appear that the Secretary of State would review the petition for compliance with the one subject
requirement, as the Secretary does for initiative and referendum petitions.

The Measure 2 one subject requirement parallels the Article 1V, Section 1 requirement that
laws and Constitutional amendments proposed by initiative address just one subject and the Article 1V,
Section 20 requirement that laws enacted by the Legislature deal with asingle subject. The single-
subject requirement of Measure 2 would be probably be interpreted consistently with the case law
interpreting other constitutional single-subject limitations.

The Oregon Supreme Court has noted that the central purpose of the single-subject
requirement was to prevent “log-rolling” -- the practice of inserting two or more unrelated provisions
into asingle bill -- so that legislators favoring one provision would be compelled to vote for the bill
despite their opposition to the other provisions. If log-rolling were not prohibited, several provisions
could be come law that, standing alone, could not have succeeded on their own merits. However, a
law “does not violate the one-subject provisions of Article IV merely by including a wide range of
connected matters intended to accomplish the goal of that single subject.” Rather, the court must
examine the body of the measure to determine whether the proposed law or amendment contains "a
unifying principle logically connecting all provisionsin the act [or amendment], such that it can be saic
that the measure embraces one subject only." If the provisions of the enactment at issue facilitate a
single goal and are pertinent and germane to one overall subject, the law does not violate the single-
subject limitation.

Measure 2 petitioners would likely identify the subject addressed by the petition and articul ate
the goals of the petition in broad terms so that the Secretary of State and any reviewing court would
conclude that the petition addressed a single subject.
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34. Theambiguity about whether the Secretary of State can verify the compliance of the petition
with Measure 2 requirements and the absence of any detail concerning the verification process diverge
from the approach of the existing Oregon Constitution with respect to initiative and referendum
petitions. Article 1V, Section 1, subsection (4)(a) provides the L egislature with power to prescribe the
manner in which the Secretary of State shall determine whether an initiative or referendum petition
contains the required number of signatures of qualified voters. In addition, it specifies that the
verification process for initiative and referendum petitions be completed within 15 days after the last d
on which the petition could be filed before the election.

35. Asapractical matter, judicial review of the Secretary’ s decision might complicate the legislativ
review process contemplated by Measure 2. Judicial review of the Secretary of State’s decision to
give notice would not necessarily interfere with orderly legislative consideration of a bill to approve th
challenged administrative rules, but it might lead to uncertainty about the significance of legislative
review. If the legislature approved the challenged rules, that approval would moot the issue on judicial
review. If thelegislaturefailed to act, however, those subject to the challenged rules would have to
await the results of judicial review to determine whether the challenged rules were in effect. Judicial
review of the Secretary of State’s decision not to give notice might allow petitionersto force legislativ
consideration of abill to approve the challenged administrative rules. However, such consideration
would be delayed unless and until the case was resolved in favor of petitioners.

36. ORS Chapter 183.

37. ORS 183.310(1)(defining agency to include any state officer authorized by law to make rules
or issue orders other than those in the legislative and judicial branches).

38. Thedecision would likely be considered afinal order because it would be expressed in writing
(the notice) as provided in ORS 183.310(5)(b), it would not be tentative or preliminary, it would not
precede further agency action, and it would effectively preclude further agency consideration of the
matter because the Legislative duty to review challenged administrative rulesis triggered by the notice
39. Whether the decision not to give notice was afinal order would depend upon whether the
Secretary’ s decision was expressed in writing, whether it was tentative or preliminary, and whether it
precluded further agency action. If it took the form of afinal order, even though the Secretary’s
decision was negative in form, it would be subject to judicial review.

40. ORS 183.490 (allowing court to compel agency to act where it has unlawfully refused to act or
make a decision or unreasonably delayed taking action or making a decision).

41.  Proposed Section 34, subsection (3)(a).

42.  Proposed Section 34, subsection (3)(c).

43.  Proposed Section 34, subsection (3)(b).

44.  Although the legislature would probably make the minimum number of changesin the legislative
process possible, Measure 2 nonethel ess changes the legislative process in an unprecedented manner.
It requires that the bill approving the rules receive at least one hearing and be submitted for avotein th
Senate before the end of the legislative session. Ordinarily, the chair of the committee to which a bill
assigned could kill the bill by refusing to schedule a public hearing on the bill. In addition, ordinarily, i
bill did receive apublic hearing, the chair could kill the bill by not scheduling a vote on the bill after the
public hearing. Further, ordinarily, the committee could kill the bill by voting not to pass the bill.
Although the Senate rules provide mechanisms for resurrecting bills that the committee chair or the
committee choose to kill, they are seldom utilized. Because of the great power given to committee
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chairs and committees, ordinarily the Senate President may essentially kill abill by the President’s
decision as to which committee will consider the bill. Measure 2 reduces the power of the Senate
President, the committee chair, and the committee by forcing afloor vote on the bill.

45.  Proposed Section 34, subsection (3)(c).

46. Measure 2 contemplates a Senate floor vote on the merits of achallenged rule. Yet, a
committee opposed to the challenged administrative rules might defeat a bill by simply adding
objectionable amendments. Since that result would be inconsistent with the apparent intent of the floo
vote requirement, it is probable that the Senate would need to vote on the bill asintroduced. If the
committee bill amended the introduced bill, it is unclear how the Senate would handle the need to
consider both the bill asintroduced and the committee bill.

47.  Proposed Section 34, subsection (3)(c).

48. Thisanalysis assumes that the current rules of the Senate and House remain in place.
Obviously, since Measure 2 alters the Senate rules to some extent, the Senate and the House could
choose to treat bills regarding challenged administrative rules differently from other legislative propos
49.  Proposed Section 34, subsection (3)(c).

50. Proposed Section 34, subsection (3)(b).

51. Proposed Section 34, subsection (4)(a).

52.  Proposed Section 34, subsection (4)(a).

48.  Proposed Section 34, subsection (4)(a).

54.  Proposed Section 34, subsection (4)(b).

55. Seeinfrall.C.3.
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Notes to Discussion of Question 2

56. Interview with Greg Chainlove, Office of Legislative Counsel (September 2000).

57.  The Secretary of State could not provide afigure on the number of administrative rules adopted
by state agencies since 1990. It isamost impossible to meaningfully count the number of administrati
rules adopted by state agencies -- since one person could count each individual subsection of
administrative rules as a rule and another person could count entire submissions of unrelated rules by a
agency to the Secretary of State asarule. The number hereis an estimate of the number of rule
packages that would have been submitted to the L egislative Counsel under the requirement that
agencies submit their administrative rules. This number is projected from the filing rate experienced
between June 1998 to December 1999 of 1.84 rules per day. Between 1990 and October 1, 2000,
there were approximately 3926 days. At that rate, roughly 7224 rules were adopted during that

period.

58. A computerized search of Oregon judicial opinions published from January 1, 1990 to October
1, 2000 revealed 41 administrative rules that were challenged. Of those rules, 5 were challenged
entirely on compliance with rulemaking procedures and 2 were challenged entirely on constitutional
issues. The remaining 34 included at least one challenge on the grounds that the rule was contrary to
statute. Reliance on published judicial opinions does understate the number of challenges to some,
likely small, degree. Rules can be challenged when they are applied to individuals. Most legal
challenges to rules that substantially affect individuals will be in the nature of judicial review of orders
contested cases, which fall within the jurisdiction of the Oregon Court of Appeals and result in
published judicial opinions. However, some legal challengesto rules will be in the nature of judicial
review of ordersin other than a contested case, which typically fall within the jurisdiction of the circui
courts and result in a published judicial opinion only if the matter is significant to be appealed to the
Court of Appeals.

59.  Additionally, the Governor and the Legislature control state agencies through the power of
appointment and confirmation of the citizen members of many state Commissions as well as the
professional Directors of state agencies. Once appointed and confirmed, many of these Commissione
and Directors serve at the pleasure of the Governor. The public can and does request that the
Governor’s office informally intervene in any matter within the Executive Branch, such as adoption of
administrative rules or application of administrative rulesin particular matters. The Governor’s office
through the Governor’ s staff, including ombudsmen, professional program staff, and the General
Counsel, does indeed intervene in a number of such matters each year.

60. ORS183.715(1).

61. ORS173.191(1).

62. See, e.g. ORS 173.240(prohibiting the Legislative Counsel or staff to oppose, urge, or attempt
to influence legislation).

63. ORS 183.720(1).

64. ORS 183.720(2).

65. ORS 183.720(1).

66. ORS 183.720(2).

67. Seeinformation on administrative rule review provided by the Office of the Legislative Counsel
(http://www.|c.state.or.us/arrs.htm).

68. ORS 183.720(3).
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69.  Seeinformation on administrative rule review provided by the Office of the Legislative Counsel
(http://www.|c.state.or.us/arrs.htm).
70. ORS 183.720(6).
71.  Seesummary reports posted by the Office of the Legislative Counsel
(http://www.lc.state.or.us/arrs.htm). At least some full reports detailing problems found during
administrative rule review are also available by Internet. (http://www.l|c.state.or.us/arrg[insert
administrative rule review number for the specific rule].pdf).
72. ORS183.722(1).
73. ORS 183.722(2).
74. ORS 183.720(6).
75. The Legislative Counsel raised questions about the constitutionality of two rules on medicare
supplement insurance and one rule on schedules for retention of university records.
76.  For example, the Legislative Counsel report on the rules setting forth policies and procedures
for administering the 21% Century Schools Program (also known as the School I|mprovement and
Professional Development Program) noted two problems with the rules that appeared to be
typographical errors. ARR 16324. Another minor error was using the term “Oregon University
System” to describe the “ State System of Higher Education.” ARR 16390.
77. For example, arule gave school boards control over the selection process for parents on the
21% Century School Councils, while the statute specified that parent members of the councils were to
be selected by parents of students attending the school. ARR 16390. Another example of a
substantive problem is arule that added exemptions to the statutory list of exemptions from private
security service licensing and added language limiting some of the statutory exemptions. ARR 16819
78.  No hard numbers are readily available for the frequency of legislative changes to state programs
or implementing rules. The processis so common that no one bothers to count.
79.  The observations made here on the impact of the budgetary process are drawn from the
author’ s experience as the citizen Chair of the Oregon Dispute Resolution Commission from 1994 to
1998. The significance of the budgetary process as a source of control over state agencies was also
identified in an interview with David Schuman, Deputy Attorney General, Oregon Department of Justic
(September 2000).
80. ArticlelV, 8§ 1.
81. The 2000 State Initiative and Referendum Manual, available from the Secretary of State, details
the procedures for placing an initiative on the ballot.
82. ORS183.390. Theuniformruleis OAR 137-001-0070.
83. OAR 137-001-0070. A sample petition to amend can be found in the Oregon Attorney
General’s Administrative Law Manual at A-17 (2000).
84. ORS 183.390.
85. Interview with David Schuman, Deputy Attorney General (September 2000).
86.  Schultz v. Springfield Forest Products, 151 Or. App. 727 (1997). Asthe court stated:
The Supreme Court held in Nutbrown v. Munn, 311 Or. 328, 346, 811 P.2d 131
(1991), cert. den. 502 U.S. 1030, 112 S.Ct. 867, 116 L.Ed.2d 773 (1992), that "[a]lthough it
is an authority to be exercised infrequently, and always with care, Oregon administrative
agencies have the power to declare statutes and rules unconstitutional.” While the issue hereis
not a constitutional question, the reason for the court's holding in Nutbrown applies equally in
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this context. Administrative agencies, including those with quasi-judicial power, are required to
follow the law. If the agency concludes that an administrative rule that it must apply isnot in
accordance with a statute or is unconstitutional it must follow the superior rather than the
subordinate law. It would be an unnecessary limitation of the agency's role for it blindly to apply
arule that isinconsistent with a statute or constitutional provision. See Hadley v. Cody
Hindman Logging, 144 Or.App. 157, 160, 925 P.2d 158 (1996) (so long as the director
prescribed a method that is within the delegation by the legislature, neither we nor the Board
may substitute our own judgment regarding the method of computation); cf. Shubert v. Blue
Chips, 151 Or.App. 710, 951 P.2d 172 (1997) (the Board may not substitute its judgment for
that of the director of the Department of Consumer and Business Services regarding temporary
disability standards) (emphasis supplied). Additionally, "[i]t would be pointless to reverse an
agency for correctly deciding alegal question on the ground that the agency should have waited
for the reviewing court to decide the question." Cooper v. Eugene School Dist. No. 4J, 301
Or. 358, 364, 723 P.2d 298 (1986), appeal dismissed 480 U.S. 942, 107 S.Ct. 1597, 94
L.Ed.2d 784 (1987).

See also Realty Group, Inc. v. Department of Revenue, 299 Or. 377 (1985) (distinguishing the

agency’ s power regarding interpretive rules from its more limited power with respect to legislative

rules).

87. Ingeneral, judicial review of orderswill occur under the Oregon Administrative Procedure Act,

ORS § 183.

88. Of the 41 challenges resulting in a published judicial opinion between 1990 and October 1,

2000, 28 were facial challenges and 13 were as applied challenges. Constitutional claims and

procedural claims are typically raised as facial challengesto rules. For example, of the seven such

challenges between 1990 and 2000, six were facial and one was as applied. Claims that rules are

invalid because they are contrary to statute tend to be made somewhat more frequently as applied

challenges. For example, 22 such claims were made as facial challenges and 12 claims were as appliec

challenges.
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Notes to the Discussion of Question 3

89.  The chief petitioners on Measure 2 are David Hunnicutt, Lawrence George, and Jason
Williams. Hunnicutt is Director of Legal Affairsfor Oregoniansin Action, and George is affiliated wi
Citizens for Accountability in Administrative Rules, which in turn is connected to Oregoniansin Actiol
Williamsis Executive Director of Taxpayer Association of Oregon. Hunnicutt, George, and Williams
are also the Committee Directors of Oregon Family Farm PAC. The voter pamphlet statements of
Oregonians in Action and Citizens for Accountability in Administrative Rules are devoid of specific
examples of rulesthat should be reviewed.

(http://www.sos.state.or.us/el ections.nov72000/guide/mea/m2/2fa.htm).

However, the statement by Oregon Family Farm PAC in favor of Measure 2 identifies the
exclusive farm use rules as atarget. Furthermore, the Oregonian in Action website states “Major
targets of the rule review measure are some of LCDC'’s land use rules, such asthe rule requiring $
100,000 gross farm income to qualify for afarm dwelling, the rules defining “farm” and “forest” land f
zoning purposes, and rules mandating high densitiesin urban areas.”
(http://www.oia.org/pages/news011.html). Taxpayer Association of Oregon does not target specific
subjects, but indicates that Measure 2 would affect “bad” rules of the LCDC among others.
(http://www.oregonwatchdog.com/mission.html).

90. The Oregoniansin Action website cites DEQs temperature rule as an example of objectionable
administrativerules. |d. Taxpayer Association of Oregon does not target specific subjects, but
indicates that Measure 2 would affect “bad” rules of DEQ among others.

91. Thevoters pamphlet statement by Taxpayer Association of Oregon in favor of Measure 2
identifies “arbitrarily large fees” and “severe penalties” as atarget. The Oregoniansin Action website
also cites administrative fines and fees as an example of objectionable rules.

92.  Seethe Oregon Association of Realtors website copy of the OAR draft 2000/2001 legislative
policy statements on land use, water rights, and environment/natural resources. These policies are due
to be presented to the Board of Directorsin October 2000, presumably at the October 11-12, 2000
OAR conference. (http://or.realtorplace.com/Leqgislative/INDEX.HTM).

93.  Seethe Oregon Cattlemen’s Association website — 2000 policy
(http://www.or.beef.org/oca2000policy.htm).

94.  Seethe Oregon Cattlemen’s Association website regarding the Camp Creek Case, in which

the OCA avoided the need for the state to certify under CWA 401 that cattle operations conducted
under federal grazing permits meet state water quality standards.
(http://www.or.beef.org/ocacampcreek.htm).

95. Seethe Oregon State Grange’ s website, which contains the annual address of the Master, i.e.
organizational head, of the Oregon State Grange
(http://www.grange.org/Oregon/oregonstuff/ormanuual .html).
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Notes to the Discussion of Question 4

96.  For those unfamiliar with Oregon land use laws, begin by consulting the information from the
Oregon Department of Land Conservation and Development (see
http://www.lcd.state.or.us/programb.html). Among the most useful basic sources cited by DLCD are
the Fast Facts Bulletin, the Oregon Statewide Planning Program Brochure, and outstanding
independent publications and evaluations. In addition, a recent symposium issue of the Oregon Law
Review contains several articles that introduce the land use planning laws and identify practical
problems associated with their implementation. A particularly significant contribution to that symposi
issueis Edward J. Sullivan, Remarks to University of Oregon Symposium Marking the Twenty-Fifth
Anniversary of S.B. 100, 77 Or. L. Rev. 813 (1998).

97. ORS 197.030(1).

98. ORS 197.075.

99. ORS 197.030.

100. ORS197.075.

101. ORS197.005(4).

102. ORS197.005(3).

103. ORS197.225.

104. OAR 660-015-0000(1); 660-015-0000(2). The goals are merely referenced by title in the
Oregon Administrative Regulations, the text of the goals may be found at
http://www.lcd.state.or.us/goal html/goal s.html.

105. OAR 660-015-0000(3).

106. OAR 660-015-0000(4).

107. OAR 660-015-0000(14).

108. OAR 660-015-0000(6).

109. OAR 660-015-0010(2).

110. ORS197.015(8).

111. ORS197.015(9).

112. Id.

113. ORS197.251.

114. ORS197.250.

115. ORS197.015(5).

116. ORS197.010(1)(c).

117. ORS197.175(c) and (e).

118. ORS197.180, ORS 197.250, and OAR 660-031-0030.

119. Themost significant substantive implementing rules are Division 6 - 14 (implementing goals 3 -
14), Divisions 16 and 23 (implementing goal 5), Division 17 (implementing goal 16), Division 20
(implementing goal 15), Division 21 (implementing goal 14), Division 33 (implementing goal 3), Divi
24 (implementing goal 8), and Division 37 (implementing goal 17). Coastal and ocean resources withi
the state’ s direct regulatory control are subject to rules and state plans specified in Divisions 35 and 3¢
120. These arefound in Division 3 (governing post-acknowledgment planning actions), Division 25
(periodic review), Divisions 30 and 31 (implementing the requirement that state actions and state permr
decisions be consistent with statewide planning goals) and Division 45 (citizen enforcement).
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121. ORS 197.235(1)(a).

122. ORS 197.235(1)(b).

123. ORS 197.235(2).

124. ORS 197.235(3).

125. ORS 197.240(1).

126. ORS 197.240(1).

127. See Proposed Amendmentsto Goal 14 and new rules regarding urban growth boundaries and
development inside UGBS, Upcoming Goal 7 Proposed Amendments, and Proposed Amendments to
the Oregon Territorial Sea Plan Chance to Comment and Draft Rule (available at
http://www.|cd.state.or.us/goal html/rules.html).

128. ORS197.040(1)(c)(A).

129. ORS183.715(1).

130. See197.040(c).

131. SeeOAR 660-015-0000.

132. See ORS 197.040(1)(c).

133. See 1000 Friendsv. LCDC, 292 Or. 735, 737 n.1 (1982) (noting that “the goals are clearly
rules within the meaning of ORS 183.310[(8)]").

134. See ARR No. 16446 (referenced at http://www.|c.state.or.us/16401.pdf).

135. SeeCity of Happy Valley v. LCDC, 66 Or. App. 795, 797 (1984) (seeking judicial review of
denial of acknowledgment of comprehensive plan as a contested case review of an order).

136. Compare ORS 197.040(b) with 1973 ¢.80 88 9, 11.

137. See 1993 c¢.792 (amending ORS 197.010, 197.030, 197.040, 197.045, 197.065, 197.175,
197.625 and repealing 197.247).

138. See Statewide Land Use Planning Program History, Oregon DLCD, available at
http://www.|cd.state.or.us/history.html.

139. Id.

140. Statev. Ervin, 158 Or. App. 253 (1999).

141. Id. at 255.

142. Id. at 257.

143. Id.

144. 1d.

145. ORS 197.040(b), (c).

146. ORS197.040; 183.400(1).

147. ORS 183.400(3).

148. ORS 183.400(4).

149. See, e.g., Willamette University v. LCDC and City of Eugene, 45 Or. App. 355 (1980) (holding
invalid aDLDC rule that automatically urbanized lands within city limits for purposes of establishing
urban growth boundaries).

150. ORS197.040.

151. ORS197.040(b).

152. Lane County v. LCDC, 325 Or. 569 (1997); Nicholsv. Clackamas County, 146 Or. App. 25
(1997).

153. Id.
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154. See ORS 197.825(2)(c).
155. ORS197.251.

156. ORS 197.430.

157. ORS 197.450.

158. ORS 197.628.

159. ORS 197.825(2).

160. ORS 197.825(1).

161. ORS 197.090(2)(a).

162. |Id.

163. Id.

164. See ORS 197.835.

165. ORS 197.040(1)(c)(C).
166. ORS 197.160(1).

167. ORS 197.160(2).

168. ORS 197.160(1).

169. ORS197.135.

170. Measure 2, 11, 88 34(1), (7).
171. See 1000 Friendsv. LCDC, 292 Or. 735, 737 n.1 (1982) (noting that “the goals are clearly
rules within the meaning of ORS 183.310[(8)]").
172. ORS197.250.

173. ORS 197.245; 197.250 .
174. OAR ch. 660, div. 6.

175. OARch. 660, div. 7.

176. OAR ch. 660, div. 11.
177. OARch. 660, div. 12.
178. OAR ch. 660, div. 13.
179. OARCch. 660, div. 17.
180. OAR ch. 660, div. 21.
181. OAR ch. 660, div. 33.
182. OAR ch. 660, div. 34.
183. OAR ch. 660, div. 6.

184. OAR ch. 660, div. 8.

185. OAR ch. 660, divs. 16, 23.
186. OAR ch. 660, div. 37.
187. OAR ch. 660, div. 4.

188. OAR ch. 660, div. 3.

189. OAR ch. 660, div. 18.
190. OAR ch. 660, div. 25.
191. SeeMeasure 2, 11, 8 34(7).
192. ORS 183.400.

193. ORS 183.400(3).

194. Measure 2, 11, 8 34(2).
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195. Initiative and referendum petition signatures currently cost between 50 centsto $ 1 per
signature, unless the petition circulation has been delayed. In that case, signatures may cost as much as
$ 2 per signature due to time constraints. The circulation of Measure 2 petitions likely could occur ov
an unlimited period of time. Therefore, the best estimate of cost would be 50 centsto $ 1 per
signature. Costs may be less because Measure 2 petition circulators might secure signatures more
readily than initiative or referendum signatures due to the lesser dignity given by voters to administrati\
rules and the likely lack of regulation of the contents of Measure 2 petitions.
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